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IN THE MATTER of the Environmental 
Assessment Act, R.S.O. 1980, c.140; 


— ance 


IN THE MATTER of the Class Environmental 
Assessment for Timber Management on Crown 
Lands in Ontario; 


- and - 


IN THE MATTER OF a Notice by the 
Honourable Jim Bradley, Minister of the 
Environment, requiring the Environmental 
Assessment Board to hold a hearing with 
respect to a Class Environmental 
Assessment (No. NR-AA-30) of an 
undertaking by the Ministry of Natural 
Resources for the activity of timber 
Management on Crown Lands in Ontario. 


Hearing held at the Ramada Prince Arthur 
Hotel, 17 North Cumberland St., Thunder 

Bay, Ontario, on Tuesday, November 21st, 
1989, commencing at 8:30 a.m. 


VOLUME 160 
MR. SMIGHAEL 1. JHFFERY,=0.C.; Chairman 
MR. ELIE MARTEL Member 
MRS. ANNE KOVEN Member 


Farr & Associates Reporting, Inc. 


(apie 1 


PE feat 


yg aned, £o- Sete wae WE an a ee 
OL. 0,00 (eb orreeease CO aaa : . 
Nad . 
Bie’? oa Whee -_ 
7 - a 7 fi 
: - 

‘reise sly) eudis eds 4 STUN SkY : oA 
vy as ren Ot esaMset abo Semtceengt~ a a " 
44 igen. S*- traags i. 
v 
» sa 

? eat fun >.“ © ite oO LYE si. ' 


of pre an tha ck. @)% Vespa, © ; re 
paki ocala jin ‘| wee pre. sreesor err. 


veo 2 tied ¢s(a.s.' 5 Yeaeeeeprs. . i : 
ik Three nate’ S BI 3E9Gg936 - 
STARS? ws SaQSPERESS . : 
ou Ly tet Al a9 cz wi fav 5 Ais fa ty * 7 7 7 
.. a po 2 Te Ad. too eR eae s 
1) @. eSfe8 40007 De reese > & 
a" 7 
> 
7 


=~ om 


- 


cy. fa. oiite*® aye Read ies, ~~ 
sutHuend/ jy Se Leadeads ia ly eee Le eee 1 a 
RAS crelteguet coabaeh go. yo A = See 

T4 79 ESCMORIOR. “VERE, § 


R 
R 
E 
iv 


H 


E 


ie 


D 
N 


J 
M 
R 


Dis 


L 
D 


D 


R 


4 
R 


R 
B 


(i) 


Amie ten eA Re A SNe eS 


- BLASTORAH 
o MURPHY 
- HERSCHER 


- CAMPBELL 
- SEABORN 
- HARVIE 


APLUER; (O5C..) 
- COSMAN ) 
- CRONK ) 
ane CASOLOX |) 


- TURKSTRA 
- HANNA ) 
- QUINNEY ) 


- HUNTER ) 
- KLEER ) 


of CAS TRIGEL) 
- SWENARCHUK ) 
- LINDGREN ) 
SANFORD ) 
- NICHOLLS) 
- WOOD ) 


- MacDONALD 


»« COTTON 


. GERVAIS) 
- BARNES ) 


. EDWARDS  ) 
. McKERCHER) 


PRELDIN,.-Q.C.) 


) 
) 
) 


) 
) 
) 


MINISTRY OF NATURAL 
RESOURCES 


MINISTRY OF ENVIRONMENT 


ONTARIO FOREST INDUSTRY 
ASSOCIATION and ONTARIO 
LUMBER MANUFACTURERS ' 
ASSOCIATION 


ENVIRONMENTAL ASSESSMENT 
BOARD 


ONTARIO FEDERATION OF 
ANGLERS & HUNTERS 


NISHNAWBE-ASKI NATION 
and WINDIGO TRIBAL COUNCIL 


FORESTS FOR TOMORROW 


KIMBERLY-CLARK OF CANADA 
LIMITED and SPRUCE FALLS 
POWER & PAPER COMPANY 


ONTARIO FEDERATION OF 
LABOUR 


BOISE CASCADE OF CANADA 
LTD. 


ONTARIO TRAPPERS 
ASSOCIATION 


NORTHERN ONTARIO TOURIST 
OUTFITTERS ASSOCIATION 


Farr & Associates Reporting, Inc. 


co Linh b= — ro 


: dbs TMA ¥ J . ahd 
emia! Tru FO YECR INH ia RaSes 42 se <a 
: HIVAsE 3 ae 


YE"SUCH!? TERACT, 2L 44TH 39.0. Hart of... - 
f 1 ‘ “i tose ‘ ic 4 te = ibe : Sith ' Rha be ) > % e AM 
° ‘ " i e< “Hi ’ “POte ey «@ Ee 
bgt ie Ba] 
A ms e A ® 4 
ive 
P t Ly é ( teu mi 4h 
P we | Pautivo .o 8s 
" 4 SAAC OW (° ROTH .C . 2h. 
oo dal ee a ee 


(Taare PRD 0 ie 
54 g7anain ie ree it. ae 
AI vara a -~ 
| 7 -bsaomaan a . — 
20 ARAct3 2 AU ‘ 7 
a Shs CRPEAGA o) 6 CRONE sal, : b=, 
oe Pra ; 4 es) wl tl 


eer aaa ean 


mu ee a —_ 


s 
7 = 
¢y 
= 


. - a 
7 
a 


THEAIOT CE i 
OD y ; 
ee 


bo 
a 


) 


) 


APPEARANCES: (Cont'd) 

MR. L. GREENSPOON) 
MS. B. LLOYD ) 

MR OW ee ER LO RSON EO eC.) 
MR. B. BABCOCK 

MRL oO 1. ) 

MR. J.S. TAYLOR) 

MR. J.W. HARBELL) 

MR. S.M. MAKUCH ) 

MR. J. EBBS 

MR. D. KING 

MR. D. COLBORNE 

MS. S.V. BAIR-MUIRHEAD ) 
MR. R. REILLY 

MR. H. GRAHAM 

MR. G.J. KINLIN 

MR. S.J. STEPINAC 

MR. M. COATES 

MR. P. ODORIZZI 


(353) 


NORTHWATCH 


RED LAKE-EAR FALLS JOINT 


MUNICIPAL COMMITTEE 
NORTHWESTERN ONTARIO 
ASSOCIATED CHAMBERS 
OF COMMERCE 

GREAT LAKES FOREST 
ONTARIO PROFESSIONAL 
FORESTERS ASSOCIATION 


VENTURE TOURISM 
ASSOCIATION OF ONTARIO 


GRAND COUNCIL TREATY #3 
ONTARIO METIS & 
ABORIGINAL ASSOCIATION 
CANADIAN INSTITUTE OF 
FORESTRY (CENTRAL 
ONTARIO SECTION) 
DEPARTMENT OF JUSTICE 


MINISTRY OF NORTHERN 
DEVELOPMENT & MINES 


ONTARIO FORESTRY 
ASSOCIATION 


BEARDMORE-LAKE NIPIGON 
WATCHDOG SOCIETY 


Farr & Associates Reporting, Inc. 


THRO AGI GEN ° 4.9.9 mina Vs 
siti oe 8 s Pans 
OTVATwo WAR? . t eae 
MHMANS aarti oma } { ae hy 7 re 
. SORES | | 1, 
Peewot GMA TARAS ( «4,0, 6m ~ 2 88-9 
as sn me st 


snot ioagons le ee sane 1G We : 
HOLTACSSeRA AS : | 
vereioy Muy mia .¢ ae. ,ue Ga 


orn TG MolTTaLanaaa a , | . 
“eo yteee? tioied RN 


j. 2773S, GiA/. 
YOFVALNOSRA: ADRTEE NG 


7 UTVT LTT 
Jaareo a 
“Toxreaa 


SIZTEVE to Pirates 4 


APPEARANCES: (Cont'd) 


MR. R.L. AXFORD 


MR. M.O. EDWARDS 


MR. P.D. McCUTCHEON 


MR. C. BRUNETTA 


obs thy 


CANADIAN ASSOCIATION OF 
SINGLE INDUSTRY TOWNS 


FORT FRANCES CHAMBER OF 
COMMERCE 


GEORGE NIXON 


NORTHWESTERN ONTARIO 
TOURISM ASSOCIATION 


Farr & Associates Reporting, Inc. 


so worrarsonta WATCAMAD 
tuvot YRTEVGHE HINT 


7 SECMAND SHOMAST THOT 
TDARMMOD 


oR HAUS 


OIZATHO UNSTAAWNTAM 
NOLTALIOS24 MBIAVST 


(iv) 
LaNS pene x OF PO REORCHE TE SDIILINEG S 
Witness: Page No. 


JOHN EDWARD OSBORN, 

JOHN CARY, 

DAVID GORDON, 

WILLIAM STRAIGHT, 

DAVID EULER, 

JAMES ALEXANDER MacLEAN, 


TOM TWORZYANSKI, Resumed 27981 
Continued Cross-Examination by Mr. Lindgren 27981 
SUBMISSIONS 

Moree ietori Vare (MINE ep ercecer rata ve eee te es ion eee al rahe oh Poleeg a caredaks 28235 
Mr LinmcoorenRokl Tjstraan. anes Slee. . had ae. or.. 28243 
Msi Seaborn- (MOE) |. ans Se. 4. fee SaReeaS. 28296 
Msith eer. (NAN yea nen. faa hs owe paeg<. tO Ie.. 28302 
PCP WaALG SME OL OA) res Werte rateterees oot tenet ot et. cr etes er. 28306 
Der Quinney © (ORAH er. ae. fees era. SIGE wna 6 ts ne i hae’ 


Farr & Associates Reporting, Inc. 


(v) 


I NDE X Or Bekele DeLee LS 
Exhibit No. Description Page No. 
946 Memo from R. M. Christie, 28052 


Executive Director, Wildlife 
Branch to Regional Director, 
Algonquin and Eastern Regions, 
dated June 8, 1989. 


947 Document entitled: A Model of 28106 
Bias in Lake Selection for Survey, 
authored by C.K. Minns, dated 
November, 1986. 


948 Letter from District Manager, 28141 
Kenora District, MNR to Dr. Ross 
Henderson, dated September 29, 
1989. 


949 MNR Document entitled: Review of 28213 
Timber Management in Lake Superior 
Provincial Park dated July, 1989. 


950 Summary of infractions 1969-1987 20220 
re: Latchford Management Unit. 


957 Table of warning letters 26225 
1984-1988 re: Temagami Crown 
Management Unit. 


952 MNR letters and memos re: 25225 
Latchford Crown Management Unit. 


Farr & Associates Reporting, Inc. 


a os | ne :/ 


sh cot 


fices 


eccet 


Sacec 


EQnst 


> 


best F fi q esa 
Sxlihiiw :4 | a 
,astaasig ¢ 
vaee typed crag Se Sos smigeaegia 


to Idiot &. spd togs vie dient 
ATR 7 nalayeige: ete! a! enft€ 
beset , ennai 12.9 vb besedece 
GS°D  zatneoon 


sepanet 26443250. t9t2ec 
g@a% .19 o2 SRM \sstutetd eteced 
25 yAdsie3ge2 Berges . hie aay 
ve 


jo. wetveA «Bali bing Sarauzod AMM 


wobtecus sisi sk 2ae 
‘e8es gin’ tiegat wvat lebsarvov? 


FSUL-@2tL icoltep tial Vo 
.2iaU toem genet bap? ye ere 


esuge ee eiget 
i tee Be) ingens? be ba Fe syle 


+44 senza Soe ‘asad oo 
tint Jzeeegsca mies? fteSdotgl 


24 


25 


21905 


---Upon commencing at 8:35 a.m. 

THE CHAIRMAN: Good morning everyone. 
Please be seated. 

Ms. Murphy? 

MS. MURPHY: I would like to raise a 
matter that arose yesterday with respect to the last 
three documents that were filed, one being a part of 
apparently American regulation and the other two 
apparently being part of some kind of forest plan. 

I would just like to comment on two 
Matters. First of all, as I understand it, my friend 
is intending to ask these witnesses to deal with the 
regulation. I would be concerned, Mr. Chairman, if you 
are being provided evidence about American law by a 
lawyer who hadn't been qualified, let alone by 
Witnesses. So I would like to point out that there is 
a problem. 

These witnesses, I would suggest to you, 
don't know whether this has been applied, whether there 
is any case law with respect to it or anything of that 
matter, so I caution you there. 

Myz other -ditraculuyve 14) Watched bing 
portions of what I understand from my friend is at 
least a seven-volume document. Interestingly enough, 


most recently it was Ms. Swenarchuk who argued that it 
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was inappropriate to file portions of plans and that 
was in a situation where this Board knows the planning 
system, knows what's expected to be the outcome and so 
forth, and here you have a situation where the system 
hasn't been proved or discuss and we have had no 
opportunity to determine what is in the entire plan. 

So I would like to just raise those two 
concerns with you, Mr. Chairman. 

THE CHAIRMAN: Mr. Lindgren, how far are 
you going to go with the regulation other than in going 
farther than just pointing out to the witnesses that a 
particular regulation contains a particular provision? 

MR. LINDGREN: That's correct. 

THE CHAIRMAN: Or are you going to be 
relying on the application of that provision in any 
way? 

MR. LINDGREN: Mr. Chairman, my intention 
with respect to the regulation is to merely indicate 
that it’s illustrative of a process. It embodies 
certain concepts that I would like an opinion from 
these witnesses on as to whether -- 

THE CHAIRMAN: Well, it may not be 
illustrative of a process either. 

MS JOMURPH Ye that Ss right . 


THE CHAIRMAN: I mean, this is I think 


Farr & Associates Reporting, Inc. 


2a, 


Ms. Murphy's objection. 

To give you an example. Somebody could 
look at the Environmental Assessment Act of Ontario in 
1976, -7, -8 and -9 and not realize that in those years 
there had not been one hearing before the hearing 
Board, the Environmental Assessment Board, set out in 
that legislation. It may indicative of a process but 
in fact there was no jurisprudence, there were no Board 
decisions, there was no practice in procedure in those 
years under the Environmental Assessment Act. Why? 
Because the government of the day decided for whatever 
reasons not to apply it and not to refer anything to 
the Board for a hearing. The first hearing, as I 
recall, was in 1980. 

Now, that's just an example of the fact 
that there may be legislation on the books, it does not 
oateenene tas Say anything about a process that may or 
may not be in force. 

MSim MURPHY 2: 7 92 m3 sorry, equally 
important is the converse; if that had been applied and 
there had been some determination on the interpretation 
of those sections, that would also be important. 

THE CHAIRMAN: Yes. I think Ms. Murphy's 
objection is well founded, so that we want to know just 


how far you are going to go in this area without 
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bringing in evidence to show what in fact is happening 
with that particular process. 

MR. LINDGREN: Mr. Chairman, I don't 
think it would be desirable or advisable to require the 
parties to formally prove the law in other 
jurisdictions. 

To this point, Mr. Chairman, we have had 
extracts of Canadian law and American law introduced 
with little or no objection from any of the parties. 

My intention here is simply to refer to a passage or 
two in the regulation and to ask these gentlemen for 
their opinion on it, and I go no further than that. 

THE CHAIRMAN: Well, it may on a prima 
facie basis purport to say something, purport to 
indicate what the process is about, these witnesses can 
comment on it; as far as the weight we will give to it, 
that's another matter. 

MR. LINDGREN: That's correct, sir. 
However, I am not asking them for their opinion on this 
particular -- as to whether or not it works well in the 
United States or whether or not there have been 
interpretation problems or whether or not there is a 
convoluted case law. 

THE CHAIRMAN: What's its value then? 


MR. LINDGREN: The value is to see 
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whether or not the concept, as they understand it, 
would be applicable or should be made applicable here 
fiecnraLLo. 

I think that the appropriateness of those 
questions may be more understandable once they are put. 
If there is an objection to them, I will deal with them 
at that time. 

THE CHAIRMAN: Now, as far as filing the 
whole of the documents or at least providing one copy 
to the witnesses of the whole of the document, what do 
you have to say about that, so that it can be placed in 
its appropriate context? 

MR. DAN DGREN¢ ge tuatesSecorrect. Mr. 
Chairman, this is a multi-volume plan. I unfortunately 
brought only one of the volumes, the rest are in 
Toronto. I can certainly undertake to provide a copy 
to Ms. Murphy so that she can have it to review as soon 
as possible and certainly have it to lead any questions 
in re-examination on it. 

We certainly can't undertake to file 
copies with the parties. 

THE CHAIRMAN: Well, when documents are 
voluminous the Board doesn't require that. But in 
fairness to the parties, they should be given access to 


an entire document, at least one copy, so that if they 
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want to read it it is within their purview to do so. 

MR. LINDGREN: That's correct. And Mr. 
Huff just advises me that we are certainly prepared to 
use our best efforts to obtain a second copy and make 
that available in the reading room as a reference for 
any party. 

MS. MURPHY: My concern isn’t my ability 
to review the document before re-examination, my 
concern is that the witnesses are apparently going to 
be asked to comment on a portion of the document 
without their ability to know whether there are other 
portions of that voluminous documentation that applies, 
whether what they are attempting to talk about here is 
related to anything else in the plan. 

From the pieces I have here, I understand 
this is a 15-year plan. That may be very important. 
These people don't have the opportunity to review it. 
That's what I am concerned about. 

MR. LINDGREN: Mr. Chairman, the extracts 
that I have filed I think are self-contained and 
self-explanatory portions of those plans, however -- 

MS. MURPHY: That's his evidence. 

THE CHAIRMAN: Well, that's your 
interpretation. 


MR. LINDGREN: That's right, which is 
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precisely why I have undertaken to provide the full 
copy -- the full volume set. 

THESCHALRMAN- MPALlerignts BwLEtis goncn 
with the questions regarding these documents, we will 
take it from there, we will take into account the fact 
that the witnesses haven't seen the full document and 
perhaps be in a position of having to give it the 
appropriate weight. 

MR. LINDGREN: Thank you, Mr. Chairman. 

JOHN EDWARD OSBORN, 

JOHN CARY, 

DAVID GORDON, 

WILLIAM STRAIGHT, 

DAVID EULER, 

JAMES ALEXANDER MacLEAN, 

TOM TWORZYANSKI, Resumed 
CONTINUED CROSS-EXAMINATION BY MR. LINDGREN: 

Off Mr eeStraiqnt; when we left: off 
yesterday afternoon I believe we were looking at page 
47 of the American regulations and, in particular, we 
were looking at paragraph (d) which is subtitled 
Inventory Data and Information Collection. 

Do you have that paragraph, Mr. Straight? 

MRE STRALGHT mA. ees, 1. a0. 

Q. As we discussed yesterday, there is 
an indication at the beginning of that paragraph that: 


"Each forest supervisor shall obtain and 


keep current inventory data appropriate 
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for planning and managing the resources 

under his or her administrative 

jULL Soci Opes. 

And skipping the next line: 

"This may require that special 

inventories or studies be prepared." 

Now, stopping right there, Mr. Straight, 
and leaving aside the FRI here in Ontario, can you 
confirm for me that there is no requirement in Ontario 
that MNR resource managers compile and keep current 
comprehensive inventories of non-timber resources under 
their jurisdiction? 

A. I guess the difficulty I have in 
responding to some of your questions is, is that you 
are using the guise of this particular segment of this 
regulation which really confers totally different 
concepts to me as a resource manager than what we are 
dealing with in our application here in the Class EA. 

We have described previously, for 
example, what our information available to the 
undertaking is back in Panel 7. Mr. Gordon has 
indicated to you some of the funding estimates and 
costing of how we intend to see that basic inventory to 
conduct timber management improved. 


Those -- that is the evidence of other 
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people that has been presented. This, as you are 
aware, is a forest plan, it is not a timber management 
plan as we see it. So indeed I do have a fair bit of 
difficulty in responding F your question. 

Q. Well, With respect, Mr. Straight -- 

MS. MURPHY: And was the evidence of 
Panel 7 and other panels and has been cross-examined on 
already. 

MR. LINDGREN: Q. Well, with respect, 
Mr. Straight, you are a resource manager. I take it 
you are familiar with the concept of an inventory? 

MR. STRAIGHT: A. Well, what inventory 
are you talking about, Mr. Lindgren? 

Ove leamnecalking abouts anvinventoryror 
non-timber values that may occur within a unit or a 
district or a region within the area of the 
undertaking? 

A. That is more than what the inventory 
referred to in this particular section is, as I would 
interpret it, and this is the one that you are 
leading-- 

Q. That's fair enough. 

A. --me to answer questions about. 

Ove *ihatesabralrmenougn;emr  otraighnt.. My 


question to you is: Is there a requirement in Ontario 
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that a comprehensive inventory be compiled and kept 
current for non-timber values? 

MS. MURPHY: Is my friend suggesting that 
this is a requirement for a comprehensive inventory of 
non-timber values in the United States? 

MR. LINDGREN: I think the question is 
straightforward, Mr. Chairman. I think I can get an 
answer, yes or no. 

THE CHAIRMAN: Well, Ms. Murphy, let him 
answer the question. Is an inventory of non-timber 
values a requirement in Ontario, regardless of what the 
document says? 

MR. STRAIGHT: There are Ministry 
directions regarding inventory information, Mr. 
Chairman, and that had been previously supplied in 
other panels. 

MR. LINDGREN: Q. Is it your position, 
Mr. Straight, that these policies and directives and 
bulletins that you have just referred to, is it your 
position that these documents in effect require the MNR 
to compile a comprehensive list of all non-timber 
values in the jurisdiction? 

MRe JISTRAIGHT:® @Ae. SWelleator “example sya 
believe you heard extensive evidence in Panel 15 about 


values maps and AOC planning process and how we use 
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that information. 

Panel 7 provided you information on the 
types of information -- provided you with evidence on 
the type of information that MNR collects to input to 
timber management plans. At the other panels that I 
have been in evidence -- witness at, I have heard 
testimony that indicates the type of information that 
MNR collects. 

Q. Well, let me stop you right there and 
ask you about the values map. To produce a values map, 
does the MNR generally undertake any special 
inventories or studies to determine where the values 
are? 

THE CHAIRMAN: Well, Mr. Lindgren, with 
respect, we have heard how the values map is produced, 
we have heard all kinds of testimony about that. So I 
really think it is repetitive, straight repetition to 
go into how a values map is created. We know that, it 
has been put in evidence by several witnesses. 

MR. LINDGREN: Very well, sir. Perhaps I 
could move to Dr. Euler then. 

On, Lieoecanwask youmto turneto page 53 
of the American regulations. 

THE CHAIRMAN: Excuse me, you wouldn't 


happen to have an extra copy of that regulation, would 
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you? I seem to have misplaced mine. 

MR. HUFF: (handed) 

THE CHAIRMAN: Thank you. What page was 
that? 

MR. LINDGREN: It is page 53, section 
PANS Fey bos 

Q. There is an indication there, Dr. 
Euler, that: 

"Fish and wildlife habitat shall be 

Managed to maintain viable populations of 

existing native and desired non-native 

vertebrate species in the planning area. 

For planning purposes, a viable 

population shall be regarded as one which 

has the estimated numbers and 

distribution of reproductive individuals 

to ensure its continued existence is well 

distributed in the planning area." 

Now, stopping right there, Dr. Euler. 
Would you agree with this definition of viable 
population? 

DR EULER wEA.m Well, sl agree ‘that ites 
a definition of viable populations, yes, and it is a 
reasonable one. Does that answer your question? 


Q. Well, let me ask you this: Does the 
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Ministry have its own definition of viable population? 
I understand that the Ministry is committed to 
maintaining viable populations. 

AeeeRLOHC. 

Q. Does it have a definition of viable 
population? 

A. Well, we have a working definition, 
yes, and that would be that the average annual 
population level should be constant, that's right, so 
it is not slightly different from this. I would judge 
that the intent is very, very similar. 

Q. Where in the Ministry's draft terms 
and conditions will we find the MNR definition of 
viable population? 

Awees Gon t= think ¢o Ss chere. 

Q. In your professional opinion should 
it be there? 

A. Well, I would be very comfortable 
having it there. I see no reason why it can't be 
there. 

THE CHAIRMAN: Where would you put it? 

DR. SSE UGERc ene ive 1 eAOnmsGrknow. 

MR. LINDGREN: Well, it is conceivable, 
Mr. Chairman, that other parties may suggest additional 


terms and conditions and, as well, the other parties 
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may suggest amendments to the monitoring provisions. 

THE CHAIRMAN: No, but I mean, where 
would you put a definition? 

MR. LINDGREN: That's a drafting problem, 
sir, and I don't see it as an insurmountable problen. 
It can go virtually anywhere within the term and 
conditions. 

MS. MURPHY: I would suggest that the 
drafting problem comes after my friend demonstrating a 
need for it. 

MR. MARTEL: There is a whole section 
though of terms in the glossary of the timber 
management plan. Why couldn't it fit in there? 

THE CHAIRMAN: As an example. What I am 
suggesting is, it may not go in terms and conditions, 
it may go in some other document such as the manual. 

| MR. LINDGREN: Q. Does that definition 
exist in any other document at this time, Dr. Euler? 

DR. EULER: A. Well, yes, it is ina 
document that we are pushing through the approval 
process. It hasn't got the final signature on it yet. 

Q. Which document is that, Dr. Euler? 

A. Well, that's our document that refers 
to our featured species policy. 


Q. Okay. We will be returning to that 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 27989 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


in a few moments. Returning to page 53 of the 
regulations, I am looking at subparagraph (a) and there 
is an indication that: 

"Each alternative under the plan shall 

establish objectives for the maintenance 

and improvement of habitat for management 
indicator species selected under 

Daragrapnevd) (ljee.- 

And then it goes on to indicate that the 
planning for the fish and wildlife resource shall meet 
the requirements set forth in paragraphs (a)(1) to 
(a) (7) which is found on the next page. 

Now, starting with paragraph -- 
subparagraph (1) at the top left-hand corner, there is 
an indication that: 

"Certain management indicator species 

shall be selected..." 

And then reading further down: 

ce. che following categories shall be 

represented where appropriate:" 

These are endangered or threatened plants 
and animals that are identified on State and Federal 
lists as endangered: Species with specific habitat 
needs, species that are commonly hunted, trapped or 


fished, non-game species of special interest and 
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additional plant or animal species selected because 
their population changes are believed to indicate the 
effects of management activities. 

And then reading further down on the 
left-hand column of paragraph (6): 

"Population trends of the management 

indicator species will be monitored and 

relationships to habitat changes 
determined." 

Now, yesterday, Dr. Euler, you confirmed 
that you have some degree of familiarity with the 
Management indicator species process. Can you confirm 
for me that these requirements could well result in the 
monitoring of over two dozen species? 

A. Yes. 

Q. Indicator species that is? 

A. Yes, that could happen, sure. 

Q. And this would be required of each 
plan; a number of that magnitude could be required of 
each plan? 

A. Well, if you use their particular 
system, that is certainly a possibility, quite clearly. 

Q. Well, perhaps then I can ask you to 
turn to Exhibit (945. .Thisvisgthesdocument that shoudd 


be entitled: Land and Resource Management Plan, 
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Superior National Forest. 

AS ves, lL haverthat.. iehad calledtit 
944, but if that's what you mean. 

Q. Well, I am looking at the document 
entitled: Land and Resource Management Plan. 
Unfortunately some of the title has been cut off. 

THE CHAIRMAN: That's 944 we have. 

MR. LINDGREN: Okay. 

---Discussion off the record 

THE CHAIRMAN: Which one are you talking 
about, the short one or the long one? 

MR. LINDGREN: The long one. 

THEGCHALRMAN: “The long one. That's 945. 

MR. LINDGREN: That is 945. 

DR. EULER: Okay. Yes, I have 945 here. 

MR. LINDGREN: Okay, thank you. 

Of LLLawem@curne coOnpageso-cuorathe 
document we see a list of the monitoring requirements 
for this particular plan or what purports to be the 
monitoring requirements for this particular plan. 

Then skipping to page 5-11, the second 
item on the page, we see the requirement under the 
regulation to monitor population trends of management 
indicator species due to habitat changes, and then we 


see an indication in the middle column as to what those 
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species are. 

Can you confirm for me, Dr. Euler, that 
this list contains some 24 species of fish and wildlife 
that are to be monitored? 

DR. BULER: A. Well, yes. Just a 
moment, I will count them. 

Q. Subject to check at a later date, 
perhaps a later time. 

pe eeevesparrna.. Siecorrect ts: 

Q. And while we are on the subject of 
Wildlife monitoring, can I ask you to turn to page 
ow 

MS. MURPHY: What page? 

MReeSLINDGREN¢«s Pagesoais.. 

DR. EULER: Yes. 

MR. LINDGREN: Q. In the top left column 
we see the requirement to monitor population trends of 
endangered and threatened species. There are three 
species listed there. 

DR wSEULER San eles. 

Q. And then below that, monitoring 
population trends of viability indicator species due to 
habitat changes. And there are a number of species 
listed there. 


A. Mm-hmm. 
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THE CHAIRMAN: What is the question? 

MEGPoLNDGREN: © O27 Dre EUler> -in° Ontario 
we are presently practising the featured species 
approach and featured species, as we know, are moose 
and deer at the provincial level and locally featured 
species such as bald eagles or osprey, yet there is no 
requirement that the population of these species be 
monitored at the management unit level, or the district 
unit level, or even the regional unit level. 

In particular, in the timber management 
plan itself it is not required to set out the 
monitoring program of what might be necessary to 
monitor these populations. 

My question, Dr. Euler, is this: Given 
that you have indicated and the witness statement has 
indicated that it is appropriate to assess effects and 
effectiveness of individual timber an Odo sean iene at 
the local level; first of.all, why has the Ministry 
declined to make population monitoring a requirement 
under the timber management planning process? 

A. Well, it's just it doesn't matter 
which planning process you do it as long as you do it, 
and we have chosen not to do it in the timber 
management planning process, we have chosen to do it in 


another process. And it really doesn't -- I don't see 
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how it makes a difference as long as you do it, whether 
it is in the timber management planning process or ina 
wildlife management planning exercise. 

These people have chosen to do it in 
their timber plan, and that's fine, it may work well 
for them in their circumstances and I have no argument 
With their doing it in the set of circumstances that 
they live in. 

We have chosen a different route and it 
has pros and cons just like their technique has pros 
and cons. The key thing is: Are our populations 
viable and are we meeting our objectives. The 
bureaucratic tool is less important it seems to me than 
whether we are doing what we should be doing. 

OG. Dre ebuleresit would appear to me stnat 
looking at Document 945 up to 34 species are going to 
be monitored at the local level? 

A. |Yes< 

Q. In Ontario, as I understand Panel 
16's evidence, a mere handful of species will be 
monitored but only at the provincial level. Is that a 
fair understanding of the evidence? 

An Wells not edon steithinkea testa fair 
understanding and I would like to correct this 


impression of a mere handful. 
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It is true we will be monitoring at the 
provincial level because it seems to us that for our 
needs that's the best way to measure it, to make sure 
that provincially that population is viable; however, 
we have not yet decided exactly how many species will 
be monitored. I would anticipate it would be more than 
a mere handful. We have got quite a monitoring job 
ahead of us and we are undertaking that right now. 

The first step in that monitoring process 
is to decide which species to monitor, how many and 
under what circumstances, and it just seems cost 
effective and efficient to do it at the provincial 
level as opposed to the local level in a major 
monitoring program. 

MR. LINDGREN: If I could have a moment, 
Mr. Chairman. 

Ov@eCan el Saskeyou. to turn®to* the. terms 
andsaconditrons,.eDr ee buUler, -whichers vExhibit? 7002 

DKS EUBERG VATE Yes: 

QemeaAnd sin. partictilarp4abewouldlask you 
Toucunn wtomatermeandecondition=45. sitsisfound at page 
20 of the document. That draft term and condition 
indicates that: 

"The MNR shall ensure that the following 


wildlife information is collected for use 
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in timber management planning..." 

And in paragraph (a): 

"Sites of occurrence and/or high value 

habitat for threatened and endangered 

species." 

Stopping right there. What does The 
Ministry mean by threatened and endangered species? 

A. Well, that's defined in law and there 
is a very specific list of wildlife species that have 
been presented in evidence. 

MS. MURPHY: It had been described - 
excuse me - for the first time in Panel 6 I believe and 
then subsequently as well. 

DR. EULER: The most recent reference I 
think is in Table 1 of the statement of evidence where 
we have listed them. 

MR. LINDGREN: Q. Dr. Euler, why aren't 
rare species included on this list? 

DR. EULER: A. OkKay. See, what you are 
looking at in 45 is really our habitat inventory 
program. That's a little different than our population 
monitoring inventory program, okay. The population 
monitoring program is in terms and condition 57. 

NOW se -BokaAyiaeeoOo in 45 --s7 tei stamportant 


to remember that both of these things are going to be 
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occurring in the province at the same time and we hope 
to make them work together. 

Now, for convenience, in term and 
condition 45 we have listed the areas that we want to 
concentrate on in terms of our habitat inventory 
program. So the first thing is look at species at the 
highest risk and by definition those are threatened and 
endangered. 

Thenwane (Db) =voursee our effort 1s"toelook 
at moose and deer, and then in (c) we have written that 
broadly enough so that we will be looking at a wide 
variety of species habitats and red-shouldered hawk may 
welimoccur@inethateparticular “category. 

MS MURPHY @eronmetne record, L* wouldraiso 
like to indicate that in the statement of evidence for 
Panel 6, which is Exhibit 209, page 69 of that document 
there is a discussion of the term rare species, it 
explains what it means, it goes on to explain while 
something may be rare in Ontario it can be rigorous and 
numerous elsewhere, and it went on at some length to 
explain that. 

THE CHAIRMAN: Okay. Ms. Murphy, we 
realize that some of this information has been given 
betore Se 1 don’ tethink®it 1s* conducive toma cohesive 


cross-examination if you pop up every two minutes to 
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tell us that it was referred to earlier. We are aware 
of it and if we feel it is repetitious we will advise 
Mr. Lindgren immediately. 

If you have any major objection that is 
crucial to the point that you feel you must rise, then 
do so, but I think we would like Mr. Lindgren to 
continue on as best he can with this line of 
questioning. 

MS. MURPHY: Thank you. 

MReTUINDGREN S20 oR DreeEuler, this term 
and condition goes on to indicate that habitat for 
moose and deer will also be looked at, in paragraph (c) 
the habitat for wildlife species of local concern will 
also be looked at. 

Myvquestron itogyoudds ethics eprenmeulen: 
Why doesn't this term and condition go on to expressly 
provide that measures shall be prescribed in a timber 
Management plan that will prevent the destruction or 
adverse modification of this habitat? 

DR SVEULER =, Am eee ae ais eaust 
consistent with our case, that we don't put that 
particular information in the timber management plan, 
we will deal with that in other documents and in other 
ways. 


THE CHAIRMAN: Mr. Lindgren, I think what 
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we are finding with this line of questioning is simply 
this: Ontario has chosen to produce its timber 
management planning in a different fashion, as you are 
aware, than perhaps some other jurisdictions. They 
have other resource planning methods such as wildlife 
planning programs, which produce, as we understand it, 
policy, conditions, restrictions, et cetera, in their 
own right. They have to be, as we have heard, taken 
into account in timber management planning and we have 
heard evidence that those policies are taken into 
accoun ti: 

There is integrated resource management 
in terms of the Ministry to the point that other 
Wildlife managers and other resource managers are part 
of planning teams and in the production of the timber 
management plans input from these resource sectors are 
put forward. 

It is a different system, granted, than 
some other jurisdictions utilize, and if your questions 
are geared towards the fact that another system may be 
Superior to ours, the one that's used in Ontario, you 
can put those kinds of questions to the witnesses. But 
I think the evidence is, it is not included in the same 
manner as, for instance, it is done in the United 


States or perhaps some other jurisdictions because 
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Ontario, for whatever reason, has chosen to go down a 
different path, and we think that's just an empirical 
racte 

Now, whether that's the best path to go 
down is another question and that could be explored, 
but I think the evidence is essentially: We don't do 
it that way and that's why you don't find some of that 
information in a timber management plan. 

Andel rdon*t4thinkeleeis particularly 
helpful at this point to repeat the evidence that we 
have already heard as to some of the other resource 
sectors. But I think you can explore with this panel 
that since we don't do it the same way as other 
jurisdictions, in their opinion, in their professional 
opinions, is that appropriate, should we change, should 
we do it all as one system, including all of the 
resource sectors in, for instance, timber management 
plans or not? 

Those are the areas that I think we could 
deal with at this level because factually the Ministry 
just doesn't do it that way. And it goes back to I 
guess our questions of yesterday in the scoping session 
of Dean Baskerville's comment that the Board wanted 
clarification where he identified in the audit that 


there are some systemic problems with the Ministry's 
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approach and yet seemed to indicate that they could be 
alleviated if attention was paid to specified areas. 
We will be asking him that question ourselves. 

Is the whole system in Ontario so rotten 
that it should all be chucked out and you start from 
Square one, or can there be improvements made by not 
fine-tuning, but including conditions that will improve 
things in your view or the view of your client. And I 
think we are at that impasse. 

You know, if what you are asking is: Why 
don't we parallel the American system, I guess the 
answer - and the witnesses can answer that - I take it 
you have chosen to go a different route, and at this 
stage of the game, I take it to the American model, you 
would have to change things drastically; you would have 
to pretty well throw out everything you've got and 
starntiinongscrnatch: 

Is that the case, Dr. Euler, in terms of 
the wildlife? 

DR. EULER: «Well, yes; Mr. Chairman. You 
may recall that graph I showed in my evidence in Panel 
10 with the continuum and our position on it. I have 
it here, if you want to review it briefly, we can do 
that. 


MR. MARTEL: Can I ask a question then, 
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Drignulersz 

How much work would it entail to move 
from the 70 per cent protection we think we have with 
the featured species approach to guaranteeing that in 
fact we were going to be, as much as possible, looking 
after 100 per cent out there? 

I mean, that has bothered me since I have 
heard -- with the continuum you demonstrated for us, 
and that's bothered me, I have to admit, since that 
time because I would like a system personally, in my 
personal opinion, that deals with 100 per cent or 
guarantees as much as possible the security of 100 per 
cent out there. 

Now, how much work would that involve, 
entail? 

DR. EULER: Well, the only thing that 
stands between us and that position is money and that's 
all it is, Mr. Martel, it is a question of resources 
and time and effort. 

The system that they employ in the States 
is a very complex and expensive system and we can -- we 
might use that system if we had more money, we might 
not...) But the#bottomalinesis sy Lt st@gcingeto costa 
great deal of money to get that assurance. 


Couldein juste. 
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THE CHAIRMAN: What are you talking about 
ballpark wise in terms of money, can you put any kind 
OL “figure onwi1co 

DR. EULER: Well, that is exceedingly 
difficulty, but I know from my experience with the 
States and my contacts with people who use this system 
down there that it's an order of magnitude of four and 
five times what we are spending. 

MR. MARTEL: For the additional 30 per 
cent? 

DR. EULER: Yes, yes. Because to get 
that other 30 per cent and to get assurances that you 
are taking care of those habitat needs is a very 
expensive process. You have to have -- well, you just 
have to do a lot of work. 

Now, we are moving in that direction in a 
measured way and we have allocated more money to that 
than has ever been allocated in the past. We have to 
also be careful about opening the money coffers too 
fast because it is important to spend that money 
responsibly and carefully and well, and I think we are 
going to achieve the objective which is viable 
population and meeting our goals, and I am confident we 
are going to achieve that. 


Now, we may not use the same tools that 
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other people use. Could I just -- I brought that 
illustration, and could I just refer back to it for a 
moment and it might be helpful to bring us back to this 
for just a moment. And I have some copies here of 
this. Would it be appropriate to pass those out? 

THE CHAIRMAN: Yes. 

DR. EULER: People may not have it. This 
was numbered 36 from my statement of evidence and it is 
just as a convenience for those that don't have it or 
haven't seen it for a while. 

And remember what we talked about. What 
we are talking about is complexity of management and as 
you have more complicated management schemes, they cost 
you more money, that's just a simple fact of life, and 
so you are constantly trying to balance off the 
benefits and the cost. 

Now, we are trying to balance fee Hist 
to the right of featured species and we haven't gone as 
far as the States have gone in the indicator species 
management. And I don't mean to cast aspersions on 
their system, for them and in their circumstances it is 
a good system. 

We think for right now this is the best 
system we can employ and I suspect over time we may 


move further in that direction. I don't know for sure 
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how far, I'm not sure how far we have to go to deal 
with that other 30 per cent. 

One of the things we are doing right now 
is putting a major effort on that "30 per cent." We 
are having a workshop early next year to address that 
issue and decide what we might have to do to shore up 
our featured species approach or add to it or modify it 
in some way to make sure that we achieve our objective 
which, remember, our objective is viable populations. 

And I am just not sure that anyone has 
demonstrated that indicator species is a superior way 
of keeping viable populations necessarily. I mean, it 
works well in the States and that's fine. We think 
that feature species can work well here at some 
reasonable balance between cost and benefit. 

THE CHAIRMAN: But are you saying that to 
get to indicator species management, in your view, you 
are looking at an increase in what you are now spending 
in the magnitude of four to five times? 

DR. EULER: Oh, absolutely, Mr. Chairman. 

MRS. KOVEN: Dr. Euler, in earlier 
testimony I think you gave us some dollar figures 
actually, talking about the sort of computer system 
that's used in the United States that might be 


applicable in Ontario. I think we had some cost 
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estimates from you there. 

DR. EULER: Do you want me to try to 
remember them? 

MRS. KOVEN: No, I don't want you to, no. 
I am just saying, I can remember that from your earlier 
testimony. 

DR. EULER: Yes. They have put a lot of 
money into this program because they have developed a 
number of computer models, they have developed a number 
of habitat indices. Compared to us, they are spending 
very large amounts of money and they have the financial 
base to do that. 

THE CHAIRMAN: How much are we spending 
in that featured specie managemant approach now roughly 
per annum? 

DR. EULER: Oh boy! It is so hard for me 
to estimate because, you see, it is all part of our 
integrated system, so it is hard for me to pull a 
number out of the air and say: This costs so many 
dollars for featured species. I am really hesitant to 
do that because it would be so easy to be just 
completely wrong. 

MR. MARTEL: But then how can we get a 
handle on what it is going to cost over the long run, 


whatever you want to call it, to move to a program 
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which would guarantee the security, if possible, of all 
the little beasties out there unless we have a handle 
on what we are starting from? 

What are we starting from and what do we 
have to move to to do that sort of thing? 

DR. EULER: I will try to give you some 
sense of the kind of money that we are spending. If 
you look at the budget for just the Wildlife Branch of 
the Ministry of Natural Resources, this is the head 
office personnel and programs, the sort of -- and of 
course it is head office that sets the broad policy 
program. The budget in that is somewhere in the 
$10-million figure range - and please don't quote me on 
an exact figure because I am speaking from memory and I 
could be somewhat out of date - but that is the order 
of magnitude that is it is. 

Now, if we are going to go to a truly 


effective indicator species management, that is going 


to have to go up in the $50- to $60-million range, it 


would just have to in order to collect the information 
that is needed. 

See, one of the problems in collecting 
the data for indicator species management is it is 
quite a sophisticated statistical problem and you have 


to put a fair bit of resources into the statistical 
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side of your monitoring program, and some wildlife 


28008 


biologists have changed from -- some of the biologists 


in the States are advocating that they get away from 


indicator species because it is so complex to actually 


implement into what they call indicator guild 
Management, for example. And so the bottom line is, 


is going to cost a lot more money. 


ale 


Now, you see, as a professional wildlife 


biologist I am happy to have more money and do more 


sophisticated things, that's what makes me happy. And 


I assure you, if this happens I will be very, very 


pleased, but as a responsible person as well I have to 


point out that we have to carefully consider the pros 


and cons of that. 


MR. MARTEL: You would agree though that 


involved as we are with forestry and so on, we have to 


give some assurance to the public too though that 
what's out there is protected? 

DR. EULER: Absolutely, Mr. Chairman. 

MR. MARTEL: And it's real balance. 

DR. EULER: Exactly. If you advocate 
that they give Wildlife Branch 60-million, I will be 
just as happy as I can possibly be. 

THE CHAIRMAN: Okay. It is so ordered, 


go to it. That was easy, that's the easiest budget 
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you'll ever get paid. 

DR. BULER: That's right. And I am glad 
my boss is here to hear it. 

MR. GORDON: Like a lot of other budgets. 

THE CHAIRMAN: All right, Mr. Lindgren, 
after that digression, let's go back to your questions. 

MR. LINDGREN: I am not sure that was a 
digression, Mr. Chairman, I think that was very 
informative. 

O-mfl.t iacan just pick up on some of tthe 
comments you made, Dr. Euler. You've indicated that 
much more money is spent in the United States 
fulfilling the requirements of indicator species 
management. 

Can you confirm for me that there are 
many more species in the continental United States than 
there are in Ontario? 

DReeEULER: pele AWowbweleconst. know... We 
calculated 309 vertebrate species in the area of the 
undertaking, so comparing that to all the vertebrates 
in the United States -- is that what you want me to 
confirm? 

Op athate sa riont. 

A. Wow! 


Q. Just a general estimation; do we have 
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more or less? 

A. Well, I would say less. What would 
it be in the States? Well, let‘s see, it is probably, 
I don't know, 6- or 700 maybe. I just don't know. 

Q. Thank you, that's fine. Can you also 
confirm that in the continental United States there is 
a wider range of habitat and that each habitat requires 
different indicator species? 

A. Oh, yes. Yes, indeed. No question. 

OSAPANd this. =- 

A. They apply this on national forest 
lands right from Arizona to Maine and that is a much 
broader series of habitats, no question. 

Q. And this is why they are spending 
much more money? 

ADVVeOh? wwellyenos® Novyeiawouldnsetagoetnat 
far, you see. The technique itself is much more 
expensive and then when you add this kind of 
difference, that adds even more money to it. 

So the technique costs a lot more and 
then they are faced with a broader variety of habitats, 
that's right, and so that makes them spend even more 
money. 

THE CHAIRMAN: But you are indicating, I 


think, that you envisage an expenditure of maybe 
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s5SO0=miliionsinesOntarlo-- 

DR. EULER: Oh, yes. 

THE CHAIRMAN: --within the area of the 
undertaking to go to indicator species management? 

DR. EULER: Yes, and that's in Wildlife 
Branch, Mr. Chairman. I was just trying -- there would 
be increased costs in the field too. See, I was trying 
to indicate the kind of money that it would take in the 
main office policy area to develop the tools, for 
example. 

This process in the States is a -- they 
have a very sophisticated process of picking the 
species and the public get involved and, oh, it is 
sophisticated and takes a lot of effort. 

MR. MARTEL: Once you have the system in 
place, let's say you've had the system in place, you 
did them, are fe costs -- the annual ongoing costs 
repeated year after year once you have a system in 
place? 

Would it tend then, after you have done 
the initial work to -- you would have to monitor, I am 
sure, but would it be as costly continuously, I guess? 

DR: EULER sae On? enone tewouLd=come down: 
Yes, it would come down because you would have all your 


systems in place and it would be much more routine and 
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the costs then would curve back down, sure. 

You will have to bear with me in terms of 
these numbers and magnitude of numbers because it's 
very difficult to estimate it like this. And I am 
trying to be helpful, but I could be wrong in some of 
these. 

THE CHAIRMAN: But even if you went to 
that point in the continuum in your diagram, does that 
guarantee you a hundred per cent? 

DR. EULER: No, it doesn't, Mr. Chairman. 

THE CHAIRMAN: You still have got to the 
end of the continuum? 

DR. EULER: That's right. You have got 
to go to the end to guarantee. 

THE CHAIRMAN: And the -- 

DR. BULER: AS soon as -- I'm sorry. 

THEe-CHATRMANGca? SopryewerandmtnesU. >. 1sn 7c 
there either? 

DR. EULER: No, they are not. And one of 
the criticisms that their biologists make in general is 
that they still haven't got to a hundred per cent. 

Now, they are closer or they are beyond 
the 70, they are closer to a hundred than we are, there 
is no question about that, but when you start using 


terms like guarantee and assure and you get into that 
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frame of discussion, it really becomes difficult. 

MR. MARTEL: But beyond death and taxes 
there is not very much that's sure out there. 

I mean, we are talking about how far can 
we go in the next step really. I mean, we are looking 
to see how much it's possible to ensure or try to 
ensure the security of what is out there and, you know, 
that's why I raised it and that is a genuine concern. 

So that a hundred per cent I don't think 
you could ever guarantee; could you? 

DRS ssUUER eeNO, bh don ctethink? youscouda. 
We could be closer than 70, I don't think we will ever 
reach a hundred. 

MR. LINDGREN: Q. Just to perhaps ask a 
few final questions on this subject matter. I have 
attained a copy of youn Sor OLeiunewetranscripts. = lhus 
is the Panel 10 evidence that you gave with respect to 
this very issue, and at page 13943 you state the 
following - this is after you had discussed the various 
management strategies. 

MS. BLASTORAH: Could I have the volume 
number again? 

MR. LINDGREN: Volume 83, page 13943. 

O mre hu lereelewouldrjustelike to*read 


your two comments, two statements and perhaps ask you a 
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further question on it. 

And now that you have the transcript in 
front of you perhaps we can both do it. The third full 
paragraph, you state that: 

"IT see the multi-species management as a 

kind of vision, a goal to be striving 

for and be working towards and I would 

hope, as a professional biologist at 
least, that we might leap over the 
indicator species management and go right 
to this part under the continuum because 

I am convinced, based on my discussion 

with-the” U.S mauthorities#ethatwi£ 

wouldn't be good for us to stop here, 
they are just having too many problems." 

Mr. Freidin asked you: 

"Here being the indicator species 

management? 

DR. “EULER That smo tes 

Now, Dr. Euler, given those comments or 
in light of those comments, can you advise me if the 
MNR is in fact undertaking any studies or initiatives 
to determine if and when it should make the move from 
featured species to perhaps multi-species management? 


DR. EULER: A. Oh yes, we are. One of 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 2s015 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


the things we are doing - and you will note this in the 
update - is we are commissioning an analytical paper 

to -- and we are going to ask someone to review all of 
these management systems for us and give us the pros 
and cons and thoroughly review the literature. 

We are asking this person to go to some 
other agencies that use other techniques, talk to the 
people and give us their firsthand experience, 
and furthermore, then we are asking that person to give 
us some seminars so that MNR managers can begin to come 
to grips with the pros and cons of these other systems. 

See, I am a professional biologist first 
and that's why I made that statement. Asa 
professional biologist I would love to be at the 
multi-species management, that's fun, that's why I 
became a biologist. And if we can get there, and if 
Mr. Chairman is going to give us a lot more money, I 
will be just as happy as I can be. 

I don't know where the money is going to 
come from, but that's not my problem. 

Q. Aside from this analytical paper that 
you've just referred to, are there any other 
initiatives or studies that are underway? 

A. To evaluate whether we should move 


you mean? 
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On erinate s COLrrecc. 

A. Well, there are other studies 
underway but none that address the issue of management 
strategies. For example, we are also looking at 
habitat supply analysis; however, remember that's a 
tool, that's a technique that can be used in various 
strategies. 

And then of course -- well, I should 
mention our other wildlife effectiveness monitoring, 
because what we are going to do there is we are 
entering the workshop format, we are going to enter 
that workshop with as an open mind as possible and we 
only have one ground rule is, we are not going to talk 
about moose and deer, and that's because we have 
already talked about moose and deer plenty, and now we 
need to come to grips with all these other species. 

We are going to bring as many experts as 
we can into that room and talk about how best to deal 
with the impact of timber management on those other 
species. 

Oe @lneironite ofthe Lact that’ the 
Ministry is undertaking this analytical study and is 
undertaking a review of habitat supply analysis and 
it's undertaking the effectiveness monitoring program, 


Dr. Euler, is it fair to say that the Ministry is 
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contemplating or even preparing to move beyond featured 
species and that featured species is at best an interim 
strategy in this province? 

A. Well, you see, I wouldn't put it 
quite that way. I would put it that what we are trying 
to do is do the best management we can at any point in 
time, but also trying to be aware of all the other 
options available to us and, as soon as those options 
are known to be better, we will go to them. 

And so I wouldn't like to use the word 
interim, it's what we do, we've come to that position 
aS a reasonable compromise and we will move to a better 
one just as soon as we have evidence that the better 
one is better. 

So if we could be convinced that 
indicator species was better for us in our 
circumstance, we would go to it, and we had the money 
ofecourse: 

Q. Now, what kind of evidence would 
cause the Ministry to move from featured species to, 
for example, the multi-species management? 

AmeaWellinelecan talk aboutatheskind of 
evidence. One, the new tool or strategy is better at 
maintaining viable populations, it gives a higher 


degree of assurance that we are dealing with species 
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that we are not currently dealing with, that it’s more 
cost effective. All those kinds of evidence would be 
used then to make a decision to go to the better 
approach. 

MR. MARTEL: Can I ask another question? 
Dr. Euler, can a society afford not to do it? Based on 
everything we are hearing about, what's going on in 
Brazil in the rain forests there and how society 
depends on different cycles and so on, the food chain, 
the whole business, can we afford not to move? 

DR. EULER: 7 SNo, *sir,eMr-"ChairmanjeL 
think we can, I think that even taking that $50- to 
$60-million bill, in my personal value system, that's a 
very reasonable price to pay for a benefit that is 
substantially greater than the one we have now, yes. 

All right. I agree with you, we can't 
afford not to do it) gand¥that \svagpersonalwopinicnsoL 
course, as you understand. 

MR. MARTEL: Well, everybody is in the 
same boat, you make a judgment value or... 

DRevEVULER Sse Thateseolonc. 

THE CHAIRMAN: So what do you do if we 
are supposed to go there and the money is not available 
to get there? 


DR. EULER: Well, you do the best you can 
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and you try to achieve the objectives using the tool 
and the money that's available to you as a manager. 

THE CHAIRMAN: But what options does it 
allow a Board such as this? 

DR. EULER: In terms of what, Mr. 
Chairman? 

THE CHAIRMAN: In terms of saying: You 
have to go to multi-species approach tomorrow or 
indicator species approach, period? 

DRY SEUGERS= eWell, si vthinkPyour-.options 
are limited if you don't have -- 

THE CHAIRMAN: Without the ability for 
the same Board to say: And here is the money. 

DR. EULER: Well, exactly. That really 
limits your options in my view, Mr. Chairman, because 
if you order us to go to indicator species management, 
we can want to do that desperately and we can try hard, 
but if the money isn't there, we are not going to get 
there. 

MR aU INDGREN? =O. Dre =“huler, isn't it 
more accurate to say that the Ministry's options are 
limited if the Board requires that in the form of a 
condition to the approval? 

I mean, that's the same consideration 


that applies to all terms and conditions. As I 
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understand it, the Board could very well order that a 
particular condition be fulfilled, if the Ministry for 
whatever reason doesn't have the money, that's the 
Ministry's problem and not the Board's. 

THE CHAIRMAN: What does it do if -- take 
it one step further, assume the Board orders something 
like that as a condition of approval, no more featured 
specie management approach; you are going, effective as 
of the date of the decision, to indicator species 
management or multi-species management. What's the 
option if the money just isn’t available? 

MR. LINDGREN: We did have a brief 
discussion of this matter last week, Mr. Chairman, as 
you recall. If the Board imposes that as a condition, 
the Ministry effectively has two options, either find 
the money or not accept the approval as qualified by 
the Board. 

MR. CASSIDY: That's a matter of 
argument. That whole issue, Mr. Chairman, is not a 
matter of cross-examination of the evidence. 

THE CHALTRMAN ss « No; <youere.--— 

MReECASSIEDYeas Dedongtemeangco deflect 
your question, but you are going to want to hear 
argument on that I suspect from a number of parties and 


it may be appropriate, if you want to raise it, to have 
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other counsel present, fine, but it may be appropriate 
to perhaps save it... 

THE CHAIRMAN: Well, it probably should 
better be left for argument, but there are practical 
considerations that any Board has to look at in terms 
of exercising its powers, put it that way. 

Sure, we could do anything; you know, we 
have a wide range of powers, but it doesn't do a lot of 
good for a Board to exercise those powers in a fashion 
which is "difficult;“if not impossible, for conditions 
to be implemented. And we will have to save that for a 
further time. 

MR. LINDGREN: That's fine, Mr. Chairman. 

Q. Dr. Euler, over the past few moments 
we have had extensive discussions on the economic 
considerations that come into play here. My question 
is this: Other than money, what has prevented us from 
moving in that direction? 

DR. EULER: A. You mean moving in which 
direction? 

Q. From featured species to a more 
sophisticated management system. 

AMOS tedon te thinkgany thing) ocher than 
money. 


Q. Just one final question on that 
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point. You mentioned that the Ministry is undertaking 
an analytical study that will involve a workshop of 
some sort. Other than the workshop, what kind of 
stakeholder input or consultation can we expect to see 
on the development of that analytical study? 

A. Development of the analytical study. 
Yes, I'm sorry, I was sort of musing out loud. Because 
I'm having -- I'm just having a little trouble 
understanding your question. 

Q. You have referred to an analytical 
study that will be soon undertaken by the Ministry or 
by a person contracted by the Ministry? 

A. VeR2 one. and? that is outlined “in the 
update of October 5th, yes. 

Q. Okay. And I take it that you are 
familiar with the terms of reference for that study? 

fo Bese 

QO. My question is: What provisions have 
been made for stakeholder consultation or stakeholder 
input while that study is underway? 

A. Well, we won't have stakeholder input 
while the study is underway because the study, the 
analytical paper is a piece of professional work. 

Once that is finished, then that paper 


would be widely available to everyone who wished to see 
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it. It's a piece of analytical work by a professional 
in which he outlines in a professional way the pros and 
cons of the various strategies as best he can. 

So we are going to say: Okay, go do the 
analytical paper, and nobody is going to interfere with 
him, because we want that to come back as operative as 
it can, we want it to be a first rate professional job, 
so we are putting a fair dollar into it. And then when 
it comes back we will give it wide circulation. 

Ana remember, —LCIWitle--e1c’? isnvtegoing 
to -- it's going to be the basis for decision-making, 
Ttaisn = tsgoing to'™make decisions itself, it's going to 
say: Here are the strategies and here are the pros and 
cons, here are some experiences that people have had, 
and it costs so much, and they had this problem and 
they had that problem, and we want it to be very 
comprehensive so we can be assured we are not missing 
something out there. 

Q. Okay, thank you. That clarifies my 
concern about that matter.” Perhaps I can ask you to 
turn to the witness statement, page 429. 

Nowepeon thuvsspage, Dre fuler, in 
paragraph 3.2 entitled: Provincial Wildlife Population 
Monitoring, we see a brief discussion of the provincial 


wildlife monitoring program and then on to page 430, 
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the top paragraph, there is an indication that: 

"The Ministry also recognizes that while 

most wildlife species will benefit from 

the way in which timber management will 
be carried out in Ontario, there is no 
overall program to assess the population 
status of wildlife within the area of the 
undertaking." 

And with respect to the first portion of 
that sentence would you agree with me, Dr. Euler, that 
this statement is premature until we do know the 
results of the effectiveness monitoring program? 

A. Where it says: “The Ministry also 
recognizes that while most wildlife species will 
benefit...", is that the phrase you are referring to? 

OO. snatesmconrecte 

A. Now, we worked on clarifying that in 
our lead evidence. 

Q. Well, as I recall your lead evidence, 
Dr. Euler, you indicated that there may have been a 
problem using the word 'benefit'. Perhaps it might 
have been advisable to use the word either 'benefit' or 
"neutral'? 

Avsae Gah. 


Q. My question still stands: Isn't that 
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statement premature until we have the results of the 
effectiveness monitoring program? 

AweeW Cie TO; br aOnetr think sO. eel 
think -- you see, while we are talking about most here 
we mean 70 per cent, we use the word most and people 
ask us to put a number on it, so we did. And I think 
that the literature, the scientific literature, 
research that is already done will support that 
statement. 

Q. Did the Ministry conduct any special 
studies of its own to demonstrate or support that 
statement? 

A. No, we have not as of yet. That is 
in the process of -- we're beginning that process. 

One abies "COUlLd=di rect. your attencion to 
the third paragraph on page 430, there is an indication 
thats 

"The wildlife population monitoring 

program would not correlate changes in 

the status of species to habitat changes 
rather it would document transient 
species abundance. Declining trends 
would indicate the need for further study 
to assess which mortality factors 


including availability of habitat may be 
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responsible for the decline.” 

Does. this *mean? | Dr.ebuler;e@thationlyriftea 
declining trend is detected will further mortality 
studies be undertaken? 

A. Well, I wouldn't want to be quite so 
categorical. In most cases, if the population is not 
declining, we probably would not initiate more studies, 
that's right, because we would feel that it was -- that 
things were going well. And with our limited 
resources, we would want to concentrate on problem 
areas. So if there is no problem, we would probably 
not put a lot of money into that area. 

Q. Even if you concentrate on the 
species of concern, Dr. Euler, would you agree with me 
that it may take a considerable period of time perhaps 
years or even decades to identify a decline in 
Poniieden that goes beyond normal fluctuations? 

Ae eta Can eyes. 

Q. Would you also agree that by the time 
a declining population trend is detected and by the 
time that the monitoring or the mortality studies have 
been completed, that may be in fact too late to take 
corrective action? 

Cee Ope mOOnast mth inka lethinkathatasad 


very rare case. I think you know soon enough in most 
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cases in time to take corrective action. 

QO. Well, perhaps then we can refer to 
the red-shouldered hawk example that we've heard 
throughout this hearing. 

Now, with respect to species like the 
red-shouldered hawk -- or concentrating solely on the 
red-shouldered hawk, would you agree with me that there 
are concerns in the literature that the red-shouldered 
hawk is in trouble due to habitat loss from timber 
management activities? 

Ane e Wells ie wouldn?’ t@puty4 ty quite so 
baldly, because it does lead to, I think, an incorrect 
interpretation. You see, red-shouldered hawk have 
declined because most of their habitat in southern 
Ontario has been destroyed and it's been destroyed 
because of we need land to have farms on them, we have 
changed the entire character of southern Ontario. That 
is the main range of red-shouldered hawk. And so, yes, 
in a sense it's declined because of habitat destruction 
and, in a sense, it's declined because of timber 
management because all the trees were cut down. 

Now, whether timber management in 
Algonquin Region where red-shouldered hawks also exist 
is causing those hawks to decline is a question that we 


don't have the answer yet. There is evidence on both 
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sides of this. Some of our evidence would suggest that 
now that that initial decline has occurred, it may not 
be going down any further; other evidence would suggest 
that it is, but the evidence in the red-shouldered hawk 
case is difficult in the sense that it doesn't point 
clearly to current timber management as a causative 
factor in the decline. 

Now, that doesn't mean that -- we just 
don't know for sure, and that is why we are very 
concerned about that hawk and why we are initiating 
programs to deal with that. 

Q. Well, presumably then, Dr. Euler, 
that is precisely why the Ministry has proposed to 
develop a monitoring protocol for the red-shouldered 
hawk? 

A. Yes, indeed, indeed. 

Q. What specific findings or triggers in 
this monitoring program will cause the Ministry to take 
corrective, mitigative or preventive action with 
respect to timber management activities? 

Ave Whatuspectiie DPindpngs? 

O- PRbindingswawhatespecifice®rlindingsein 
the monitoring program will cause the Ministry to 
implement corrective action of some kind? 


A. Well, almost anything that suggests 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 28029 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


that timber harvesting might be a problem would cause 
us to start taking action. 

See, we are taking action right now. 
Even though we don't know that that is a problem, we 
are taking action right now; we are doing a monitoring 
program, we have timber management guidelines for 
red-shouldered hawk habitat that are out there right 
now that we are implementing even before we are sure 
that timber management has been the cause of the 
decline. 

So almost any expression of a decline is 
enough to trigger action, just from the sense of being 
conservative. See, what if they are right, what if the 
critics are right and it is timber management that is 
causing it, we need to take some action right away; and 
if it turns out later that they were wrong, well, that 
is better than not taking any action and having a 
problem. 

Q. I wouldn't disagree with you there, 
Dr. Euler. We will return to the red-shouldered 
monitoring protocol in a few moments. 

But leaving aside the example of the 
red-shouldered hawk, would you agree with me that it 
would be preferable to undertake population monitoring 


and studies of habitat needs of various species more or 
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less at the same time so that corrective action can be 
implemented quickly if necessary? 

A. Oh, yes. Yes, indeed, and that is 
what we are doing. 

Q. Are you doing that for species other 
than the red-shouldered hawk? 

AS? Ohya ves: 

Q. And which species would those be? 

A. Well, I know it may seem a little bit 
confusing, but let me try to talk about the three major 
activities that we are doing. One is population 
monitoring, one is habitat inventory and one is 
effects/effectivenes monitoring. 

Now, all three of those activities are 
underway concurrently and they will be -- there will be 
lots of interchange between all three of those 
programs. So I think we are doing what you're 
suggesting we should do, at least to the best of my 
understanding we are. 

O07 tivthinkeny “questioneapr] Euler, was: 
Can you identify these other rare species for which 
population monitoring and habitat needs studies are 
being conducted? 

A. Well, in the update we gave some 


specific examples, like we talked about the fact that 
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we are doing small mammal trapping in Algonquin Park 
and that just -- hopefully just a solid baseline of 
data to keep, and we are working on Cooper's hawk for 
example, and there are a number of other species that 
we are going to work on that we haven't yet identified. 

So it's very hard for me to answer your 
question directly with a list of species. We would 
hope to talk with stakeholder groups and get a great 
deal of information from them about what we should 
monitor and, at the same time, there are a number of 
monitoring activities that are going on; for example, 
we monitor a number of hawks at Grimsby and I talked 
about some of that in my evidence in Panel 10. 

We are monitoring a number of bird 
species at Long Point, and you recall I talked about 
that, where Long Point acts as a funnel. We are doing 
a small mammal trapping, we have trapping records from 
furbearing animals that help us keep track of what is 
happening. 

So there is really quite a few things 
going on and what we hope to do in the next phase is 
bring that together and put a little more organization 
CO,the program. 

Q. You have referred to the wildlife 


habitat inventory and the population monitoring update 
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which is Exhibit 923, perhaps we should address that 


28032 


document right now. As well, it would be advisable to 


still have the terms and conditions before you, Dr. 
Euler. 

MR. MARTEL: What ...? 

MR. LINDGREN: It's exhibit 923, Mr. 
Martel. Mr. Chairman, I have located an additional 
copy. 

THE CHAIRMAN: It's okay, I have found 
it. I also found my regulation. You can have this 
back. (handed) 

MR. LINDGREN: Thank you. 

Q. Dr. Euler, perhaps we can start by 
referring again to term and condition No. 45? 

DR. BULLER: -A.. Yes. 

Q. Perhaps you can advise me what the 
Ministry means by the term 'wildlife'; does this 


include plants? 


A. It could include plants under certain 


circumstances, yes. 
On WAnde Ehenestirningetouparagrapn: ac) 


that term and condition, there is a reference to 


of 


wildlife species of local concern. And again you have 


indicated this could be plants or plant species? 


A. Yes. 
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Q. Would it be possible to -- well, 
first of all, what are wildlife species of local 
concern? 

A. Well, potentially anything that is a 
problem in a local area. 

Q. A local area being what? 

A. Well, we have not specifically 
identified that to allow some robustness in the way 
that that is dealt with. Often it would be a timber 
management plan area; it could be some other area, it 
could be a very, very small area. We have in southern 
Ontario some endangered plants that occupy an area as 
small as a hundred metres by a hundred metres. So that 
could#occun. 

Omect atakewi«) then Die Sibiver,.it's not 
possible to identify in this term and condition all the 
possible species that could be wildlife species of 
Localmconcern: 

A mevealiaschate Secorrect:. 

Oral ci thnacesiethe tcasemthentl Dr: fuller, 
wouldn't it be advisable to provide that kind of 
direction in the term and condition. 

Ane wWhatekKindsotedirection: 

Q. The direction that the wildlife 


species could be (a) plants, (b) they could occur ina 
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management unit or in a hundred metre by hundred metre 
location. Is that kind of direction expressly laid out 
elsewhere in a Ministry document? 

Aveeno; predongst think) so0.8) l don tc) thank 
SO. 

Q. In your opinion, would it be 
advisable to document that to assist resource managers 
in identifying wildlife species of local concern? 

A. I would have no objection to that. 
I'm not sure that it’s needed, but I would have no 
objection. That is what we will be doing, but whether 
youcreallypmeedato doit asic Sthimkygagmooe point. 

THE CHAIRMAN: Surely, Mr. Lindgren, 
there can be a whole series of things that wildlife 
managers would normally take into account in the 
exercise of their duties, would be parts of training 
programs, et cetera, that won't find their way with 
that degree of specificity in conditions of approval. 

MR. LINDGREN: Our concern, Mr. Chairman, 
is that the phrase ‘wildlife species of local concern’ 
is a bit vague, a bit ambiguous and certainly open to a 
variety of interpretations and we were wondering if it 
would be advisable to pin that down somehow, either in 
this document or elsewhere in a Ministry policy, 


bulletin or directive. And I think Dr. Euler indicated 
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he would have no objection to doing that. 

OzwaeMOving one to term and condition 57, 
again this is another term and condition that you 
referred to earlier, Dr. Euler? 

DR. EULER: A. Yes. 

Q. The first sentence of term and 
condition 37 reads that: 

"The MNR shall develop and implement a 

provincial wildlife population monitoring 

program within the area of the timber 
management undertaking." 

Dr. Euler, does this mean that the 
proposed monitoring program is strictly limited to 
species that occur within the area of the undertaking? 

A. I'm hesitating because we have 
discussed this at some length and I think we have to 
say that virtually all of the species in this program 
will be within the area of the undertaking; however, 
there are probably circumstances out there somehow, 
somewhere that we may monitor a species that is not 
involved in the area of the undertaking. 

Q. Would you agree with me, Dr. Euler, 
that if the province as a whole is monitored, is it 
less likely that you will miss a species that occurs in 


the area of the undertaking? 
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A. Yes, indeed. 

Q. Would you also agree that if this 
monitoring program occurs on a provincial basis that it 
is likely that you may identify some practical means of 
monitoring the species that occur within the area of 
the undertaking? 

A. Some practical means. I don't know 
what that means. 

Q. It seems to me that there is some 
uncertainty as to how to measure or monitor the 
populations of certain rare species, for example, and 
that is under current discussion, as I understand it. 
If the populations of all or most species within the 
province are monitored, that monitoring process itself 
may be a learning process and it may in fact identify 
some ways of monitoring specific rare species or 
species of local concern. 

A. 70h. yes7) Mn-hmm, syes.. in other 
words, it's a learning process and, yes, that's right, 
icy ss 

Q. Now, returning to term and condition 
57, in paragraph (a) there is a -- well, actually just 
above that in the second sentence of the introductory 
paragraph there is an indication that: 


"This program will monitor population 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 25030 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


Trends of representative terrestrial 

vertebrate species." 

Now, here I would like to refer to the 
package of interrogatories that we filed which is 
Exhibit 942. 

MR. LINDGREN: I am sorry, Mr. Chairman, 
the interrogatory I'm referring to is in Exhibit 928A. 
OhaelemesoOrsy, =» mdonphave. i tewrong.- sit was 942, Mrs 
Chairman. 

Q. Dr. Euler, can I ask you, if you have 
thateexhi bith voOmclrmnetosquestioneNoasloams. And very 
briefly, we asked the Ministry to identify each species 
for which the population monitoring will be carried 
out. And the answer to question (a) indicates that: 

"The selection of species for a 

provincial wildlife population monitoring 

is currently under review and has not yet 
been determined." 

I take it that that is still the case, 
Dr weu Lem. 

DRepIEULERGses Al.« Sees: site. 1S: 

Q. When can we expect that these species 
will be selected? 

A. My best estimate would be some time 


in around the middle of 1990 to the end of 1990. Some 
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time during the year 1990. 

THE CHAIRMAN: We Will still be with you, 
Mr. Lindgren. 

MR. LINDGREN: Well, hopefully my 
cross-examination will be finished by that time. 

THE CHAIRMAN: Hopefully. Can we find a 
convenient time for a break? 

MR. LINDGREN: One further question, then 
perhaps it would be appropriate for a break. 

Q. In paragraph (b) of term and 
condition 57, as examples of representative terrestrial 
vertebrates the Ministry indicates that it will be 
looking at: 

"species which utilize the following 

habitat types and features: snags, 

dead and downed woody material, riparian 

areas, mature/overmature stands, and 

large areas in a similar successional 
stage." 

In your professional opinion, Dr. Euler, 
what are some of the candidate species for each of 
those habitat types? 

A. Pileated woodpecker, northern 
three-toed woodpecker. 


Ona aLs@thisetorrsnags.- 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 28039 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


A. Yes. Red-backed salamander for the 
dead and downed woody material; riparian areas, hooded 
mergansers; mature/overmature stands, ovenbirds; 
and perhaps Tennessee warblers for similar successional 
or early successional stages. Those are candidates. 

Q. Is the Ministry actually proposing or 
contemplating that these species be monitored? 

A. No, those are candidates. We will 
review them, we will review whether they are 
appropriate. It's a big job to review and pick the 
best candidate species and we don't want to do that 
precipitously, so we are going to move in a measured 
thoughtful way to pick the species. 

MR. LINDGREN: This would be an 
appropriate time for a break, Mr. Chairman. 

THE CHAIRMAN: Okay. We will take 20 
minutes. 

Thank you. 
==—-kecess*taken at %10:00Paim: 
———Ongresumingrate1o0-s0ryarm. 

THE CHAIRMAN: Thank you. Be seated, 
please. 

MR. LINDGREN: Q. Dr. Euler, at the 
break we were looking at Exhibit 923 which is the 


Wildlife population monitoring update. I would ask you 
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to turn to page 3 of that exhibit, and in the last full 
paragraph, which is subtitled: Bird Migration 
Monitoring, there is a reference to a neotropical bird 
study that is to occur in 1990. I take it that you are 
familiar with that study, Dr. Euler? 

DR. EULER: A. In a general way, perhaps 
not in every detail. 

Q. Well, having regard to the time frame 
that I have just referred to, does this mean that it is 
only a one-year study? 

Ae TANOPRNOMme hisses ustweaneupdatecsort 
what is happening in the physical year that we are 
currently in, and this study may well continue in 1991 
and beyond. 

Q. Okay, thank you. I wasn't clear on 
that? 

An@eYeah 

Q. The paragraph goes on to indicate 
that: 

"The project will analyse 28 years of 

migration data from the Long Point Bird 

Observatory to determine which species 

can be monitored with migration data." 

[@takemitathentthistpro jectsais not 


intended to monitor or gather new information on 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 28041 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


neotropicals, it's just simply an analysis of existing 
data? 

ACae llateserignt .eeltesmsosvaluable 
though with 28 years of data, that's extremely valuable 
data. 

OwemlLUatCesecorrectJasTurning to pager, 
Dr. Euler; ingtheifirst (full fparagraphvthere isea 
reference to the bird abundance and species diversity 
and forest ecosystem classification program. Again, 
can I ask you if this is a one-year project or is this 
an ongoing project? 

A. We haven't really decided yet. It 
may continue, depending on the results of this study. 
Discertainlyeis notadecidedtthat 1t willastop.at the 
end of this year. 

Q. The next paragraph, last sentence, 
Lhenestseanwindicatiaonsthatuthis joroyectmwill provide va 
sound basis for monitoring most bird species included 
in Table 2, page 445, Panel 16. 

Now, I have that table before me. I'm 
NO tes Urea fart usemecessarveriormyoustomtunne to,it, but 
this table, as you may know, does include specific 
species of birds. 

ALSaY CSE 


Q. Such as bald eagles, golden eagles, 
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peregrine falcons, red-shouldered hawk, Cooper's hawk 
and great gray owl. And, as well, at the end of this 
table there are unnamed area-sensitive species and 
cavity nesters. 

Now, do I take this as a commitment by 
the Ministry to monitor all of these species at the 
provincial and/or local level? 

Almmiawould dikestomturnetomchatatabies 
if I may 

Q. Okay, fine. That is page 445 of the 
witness statement. 

Ay fsOkKkayer And. now, slo m sorry «2. megoing 
to have to ask you to repeat the question. 

Q. Well, as I've gone through the list 
of the bird species that were monitored, there is an 
indication that the Ministry will implement a’ 
provincial population monitoring program. Now, is ace 
in fact the case? 

A. Les. 

Oe wire can we expect to see these 
monitoring programs in place for each of the species? 

A. Well, we have started the process 
right now. The first step in the process is to pick 
the species and we are starting that process right now. 


We are cooperating with agencies such as 
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the federal government, for example, to do this right 
now. So, in one sense, we have started that right now, 
and this past year we had people in the field counting 
birds and we are going to continue with that. 

Q. When you say counting birds, are you 
referring to the birds that are referred to in Table 2? 

A. Well, some of them, not all of them. 

Q. Just to clarify your evidence Dr. 
Euler. Are you saying that some of the provincial 
monitoring programs are in place for these birds; while 
other monitoring programs are not yet in place for the 
species listed on Table 2. 

APemNeCil i eleans UuStetrvyingsto- think how 
best clearly to indicate it. You see, the monitoring 
program has been initiated, okay, that is clearly 
started, we have had certain activities ongoing this 
year. The monitoring program is not complete, we will 
add other species to it. 

And in the Table 2 we do not yet have a 
monitoring program for golden eagle, for example, and 
that is because there are very, very few in the 
province and you just -- the need for that monitoring 
program isn't as compelling as are other species on the 
list. In due course, at a measured rate, we will deal 


With that. 
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Cooper's hawk and red-shouldered hawk, on 
the other hand, are very important and we have started 
that process already with people actually in the field 
making measurements. 

Q. You have indicated that those 
programs have commenced. Can you give us some rough 
indication as to how long those studies are expected to 
last and when we can start to see or expect results 
from those monitoring programs to determine if further 
corrective action may be required? 

A. Well, we have included some results 
in the update. For example, there is a status report 
of the Cooper's hawk, red-shouldered hawk matter and 
that is before you right now. We would anticipate 
working closely with those committees. You recall the 
committee structure, the stakeholder committees will be 
apprised of all of our activities through that 
structure that Mr. Gordon had on the board, so there 
will be regular stakeholder committee meetings. 

One of the things you do at each meeting 
is update everyone on what had happened since the last 
meeting. I would say then it's an ongoing process of 
letting everyone who needs to know know. 

Q. Thank you. Now that some of those 


studies are underway for the particular species, are 
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you able to provide us with a rough indication as to 
how much money has been committed to these studies and 
how much monitoring will be necessary to carry them out 
to their conclusion or their completion? 

An weeves, and fthate was) —---thescounter of 
the money allocated is in the evidence that we gave in 
that table. So it's the new funding estimates and you 
will see there what has been committed to each of the 
various categories. 

Q. I take it that you are referring to 
Exhibit 936? 

A. Yes. So under estimated annual cost 
of full implementation under wildlife population 
monitoring is 300,000 a year. 

OF @That asenotvbrokenvdown further into 
particular studies, that is the global figure? 

Ass Thateissthestotal ,Gyesf@and,thats-in 
addition to whatever may be spent by the Ministry 
before these monies were allocated. So, for example, 
we monitor moose regularly and that money is not here. 
TALS@iseineaddttioneto-ourscurrenteprogram. 

Q. I think earlier this morning you have 
indicated that the overall budget of the Wildlife 
Branch is in the range of $10-million. Not that I want 


to pin ¥you "down /towit; “bute that's the —— 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28046 
Straight, Euler,MacLean, 
Tworzyanski 

er ex (Lindgren) 


AzgmOkay aves ,withatsasiiwhatedeisald wand 
qualified as saying it's been a while since I looked at 
it. So you must remember that. 

Q. Can you give us any indication as to 
the approximate breakdown of funds in terms of game and 
non-game species? 

Ave ate jus te couldn stihdorthar: 

Q. Would it be in the range of 80 per 
cent for game, 20 per cent for non-game? 

As® SLtwwould be thigh. 1 don’t know..625r 
just won't get committed to a figure, because I really 
can't. But it's clearly -- it‘s clearly more for game 
than non-game, if that's helpful. 

MS. MURPHY: Might I just remind my 
friend that - I can't»put my hands on it right now = 
but there was an interrogatory with respect to this 
matter way back in Panel 1 and it may be wise to go 
back and have a look at that. I think it's directly on 
the point. 

THE CHAIRMAN: Thank you. 

MR. LINDGREN: The reason why I'm asking 
that question, Mr. Chairman, is that it's conceivable 
that the funding situation may have changed since Panel 
1 which is, you know, 18 months ago, and that is the 


purpose of asking the question today to determine 
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whether or not that breakdown is still the same or 
whether it has become different in some manner. 

Que NOW; re CUrNING*COVExXnIDre I2S5eeDr: 
Euler, the bird abundance and species diversity and FEC 
program obviously will be looking at the FEC system or 
process. Can you confirm for me that the FEC to this 
point has only been completed for the northcentral and 
northwestern regions? 

DR. EULER: A. That's my understanding. 

Q. Are you in a position to indicate 
when we can expect an FEC for the other regions? 

A. No, I'm not. Perhaps someone else on 
the*panel* could? but Ll -can ct. 

Owe Mrs Cary? 

MR > CARY "A. —"*l°am=-sorry, you will have 
to repeat your question. 

Q. The question is: When can we expect 
an FEC for regions other than the northcentral and 
northwestern regions? 

A. What can we expect...? 

Q. When can we expect to see an FEC 
system in place? 

A. I can't answer that question, I'm 
sorry. 


Q. Would you agree with me then, Dr. 
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Euler, that until the FEC system is in place for the 
other regions, the results of this study are extremely 
limited; i.e., they are only going to be applicable in 
the northcentral and northwestern regions? 

A. Oh, yeah, but I wouldn't say that was 
extremely limited, those are big areas. 

Q. That's correct, but there are other 
regions? 

A. Oh of course, yes, and they are 
working away at their FECs. 

MR. LINDGREN: If I could have a moment, 
Mrs eChaayman:. 

MS MURPHY; @ My? Chairman gaethe issue of 
the FEC and where it's done and so forth, my 
recollection is that there was evidence in Panel 7 and 
I believe also in Panel 10. 

And what I would like to do is undertake 
to find that for you, because I think that has been 
spoken to and at very least, my recognition is that the 
FEC for northwestern region doesn't mean northwestern 
region using the regional bounds of the Ministry 
either. So I think that should be clarified, and we 
Will have to go back and see whether or not --. 

MR. LINDGREN: Mr. Chairman, I would 


suggest that kind of clarification could occur during 
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re-examination. 

Orme ote huLer, Calete aske vou to turn to 
the next paragraph on page 4 where there is a reference 
to the bird species diversity and abundance with age of 
white pine study that is currently being carried out in 
Temagami. 

There is an indication that the results 
Will be available later this winter; that is, the 
WItCcimODe tJJO me lLuTse1s une the Last) tine or the second 
Daragrapn. “can vou cConlirm tor me, Dr. BuLer, that 
this study personnel here did not conduct any night 
surveys? 

DieeewOuu, ene  WeLly vieCcOouLanst. ConLirm 
Choate Otgey OU weno ari oce just now. 

Q. Will you undertake to make the 
necessary enquiries? 

A. Yes. 

Q. Will you also undertake to obtain and 
provide a copy of the study design? 

MS. MURPHY: Can my friend explain what 
Coes Ceril Mednise. = slenNedni, lt Ss their MeLinition, L'm not 
certain. 

MR. LINDGREN: Q. Dr. Euler, do you 
understand what I'm referring to when I say a study 


design? 
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MS. MURPHY: I am sorry, I understood my 
friend to be asking about a night survey. 

MR. LINDGREN: Oh, a night survey. 

Q. A survey of nocturnal species such as 
owls. 

DR. EULER: A. Owls, yes. Yes, we can 
undertake to -- I can undertake to find that out. 

Q. Now, assuming that no night surveys 
were conducted, Dr. Euler, would you agree with me that 
nocturnal species such as the boreal owl may be under 
represented in the survey results? 

A.) Certainly possible thateserigh.. 

O.. Turning to, page 5, Drs Euler. tIneathe 
second full paragraph there's a reference to the small 
mammal monitoring program in Algonquin Park, and you 
have indicated this has been a very valuable study 
because of the continuity of the study. 

Can you indicate to us if and when we can 
expect a similar study elsewere in the province? 

A. Well ,9no sl can't give you specifics: 
I would certainly anticipate that some other studies of 
this nature would occur. I can't be specific about 
when or where because we need to do that in the context 
of a population strategy -- monitoring strategy. We 


want to build a whole strategy with carefully measured 
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and thoughtful activities within the strategy. 

Q. Won't the results of wide-spread 
small mammal monitoring help formulate or shape that 
strategy as opposed to having the strategy design the 
monitoring program? 

awe Weiser dont *think #so. I would 
rather do a strategy first. We need to talk with 
Professor Ron Brooks, for example, and say: What in 
your opinion, where in your opinion should we do this 
as well as Algonquin Park. And I'm sure he can be very 
helpful in helping us decide where else to do it. 

Q. And is the Ministry intending to ask 
that very question of Dr. Brooks? 

A. We certainly are prepared to ask that 
question and probably of Dr. Brooks, yes. 

OM Win nanks your 

A. And as well as some others. See, we 
would like to get a lot of input into this question and 
he's clearly one of the persons we would contact. 

Q. Further down on page 5 we see 
reference to the monitoring program for red-shouldered 
hawk. We spent a little bit of time on this earlier 
CHT SeMmOrn ing wepre ehuler. mele wouLadelakerto-revisitcit 
brterily. 


Gane leaskevyousthis : =elfethermonitoring 
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protocol or monitoring program confirms the population 
decline in the species, is it the Ministry's intention 
to take corrective action and prevent a future decline; 
i.e., put the red-shouldered hawk guidelines into 
effect? 

A. Oh yes. 

Q. Are you aware of any proposed or 
actual changes to the 1984 habitat management 
guidelines for Ontario's forest nesting accipiters, 
buteos and eagles? 

Aw 1G se kind of@tough=tomproncunce. 

Q. It is. Are you aware of any changes 
to that guideline that were designed to protect 
red-shouldered hawk habitat? 

A. Yes, I am. 

MR. LINDGREN: Mr. Chairman, I would like 
to introduce as the next exhibit a memo dated June 8th, 
1989 to the Regional Director of the Algonquin and 
Eastern Regions from R. M. Christie, Executive Director 
of the Wildlife Branch. 

MRi. HUPE: (handed) 

THE CHAIRMAN: Exhibit 946. 
===EXHIBITONOIN 94627 =MemovVLromen.eM.  CuristLe? 

Executive Director, Wildlife 
Branch to Regional Director, 


Algonquin and Eastern Regions, 
dated June 8, 1989. 
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MREGO LINDGREN? 290+2 .Dr= Euler, I.take4it 
that you are familiar with this document. You are 
listed as a contact person in the very final paragraph 
of page 3. 

DROSEULER. BeAS ee Yes 7 ele@am: 

Q. Can you advise me what the status of 
this memo is; is it a policy or directive or bulletin? 
Ltusacentainlvencteaigquideline: eis it? 

A. Well, probably the best word to 
describe it is, it's a resource manual in the sense 
that we used that term in earlier evidence. It would 
be most properly described as a resource manual. 

Ommeals er tecirrently fingtorcer (Dr..Euler? 

AS, Whatywould) bes-— 

Q. Is it in effect now, are the persons 
subject to its directions in fact bound by this memo? 

A. See, again I hesitate, trying to 
think about how best to answer your question. 

Ojaeut somnoteal drat temicmitee Dries hulere 
Ongese iat? 

ASG a No-emeNowiiteys motvawrdraft memo, no; 
and it's -- you see, we have provincially approved 
guidelines, okay, and that is something that everyone 


has to have regard to in making timber management 
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plans. This is not a provincially approved guideline, 
okay. It's most analogous to a resource manual which 
is a piece of information that we would -- that we want 
our field staff to use in making plans. 

Now, there is nobody out there with a big 
club that is going to beat them over the head if they 
don't use it; on the other hand, all of our managers 
who are involved in the timber management planning 
process are very cognizant of the red-shouldered hawk 
issue and they are most anxious to use whatever 
information we can supply to them. 

So this represents our best summary of 
what they should do in timber management planning to 
deal with the red-shouldered hawk issue. 

Q. But did I understand you to say that 
it's not mandatory to have regard to these 
recommendations? 

A. That's right. In a formal sense, 
that is correct, there is no statutory requirement, for 
example, that they use it. 

Q. So, for example, a resource manager 
may be free to disregard the recommendations that are 
set out here? 

A. Well, he disregards it at his peril I 


assure you. 
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Omeevnatepertisaisethat, Dr. Euler? 

AgpeeWell; vay peril (of not-doing.a good 
job, of not dealing with the issue that is clearly in 
the public mind, of being accused of ignoring an 
extremely important problem. 

The regional director in this region, for 
example, has identified this as an extremely important 
problem and he wants all his staff to take careful 
notice of this problem. 

THE CHAIRMAN: Well, let's try and short 
circuit where I think the questioning is going. Any 
objections to this being made mandatory? 

DR. EULER: Well, yes. 

JHE CCHATRMAN ss Okay SiLetvse£indsouty»why. 

DRE EULER) ‘Weare not sure at this point 
in time of the technical backing of this and we would 
like to be sure of the technical nature of this before 
we make it mandatory. 

See, we are suffering here from a lack of 
technical knowledge. One of the things that we talk in 
here is, we talk about how: 

"A no-cut primary buffer zone 

encompassing ten hectares and extending 

at least 150 metres from the nest tree 


should be marked around each active 
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nest." 
‘Well, we just don’t have research data to 

ensure that 150 metres is the absolute right number. 
We believe it is based on what we know, but until we 
have some more research evidence to give us more 
assurance, I wouldn't recommend making this mandatory. 

THE CHAIRMAN: Well, why not make it 
mandatory to the extent that it covers what it covers. 
If you find out through further data that there should 
be some changes you amend it; as opposed to taking the 
position you expect all your managers to follow it, you 
expect all your field people to follow it, if they 
don't follow it, nothing happens other than the fact 
that they may not do a good job, but yet you expect 
them to take heed of the best information you have at 
the present time which is summarized in this memo. 

So, I mean, can you have it both ways? 

DR. EULER=3O@Weldea Iedontsieknow if oyouscan 
have it both ways or not. See, what we try to do is 
move from a position of uncertainty, as best we can, to 
a position of certainty and, in this case, we are 
movings invthatedinrection,; whut Iemenocts=— 

THREGCHAZTRMANs@e Okay. But aren't you 
saying effectively that on the move from uncertainty to 


certainty, here's where we are at this point in time? 
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DR. EULER: Yes, yes. 

THE CHAIRMAN: And we expect everybody 
out there to at least be up to this level at this point 
in time. If we find out that we are wrong and it 
should be 75 metres instead of 150, we will change it 
as soon as we hear about it. 

This provides a minimum degree of 
adherence to policy that you feel can be supported at 
this, pointer, time sarThateuseall sit "means 

DR. BULER: Well, yeah, It's our best 
knowledge at this point in time, but the degree of 
uncertainty associated with it, to be honest, is 
relatively high. 

MRS. KOVEN: You haven't said that it's 
your minimum level. 

Dive EULER saNor 

MESAKOVENS® Bin@iact stmt could texceed 
many times the amount of standing timber that you would 
need for protection. 

DRA EUGER-@Wel lWatthatis right. 

MRS. KOVEN: And I think the Chairman is 
suggesting that there is no cost to simply reserving 
that much wood, leaving that much timber uncut. 

Do you see it that way; do you see it 


that there's essentially no cost to leaving 10 hectares 


Farr & Associates Reporting, Inc. 


Osborn, Cary,Gordon, 28058 
Straight, Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


of timber around every red-shouldered hawk's nest in 
the province? 

MRE GASSIDY:9 82 am@sorrcy tominterrupt, 
Mrs. Koven. That is exactly what I was cross-examining 
on yesterday. Whatever this witness says is fine but, 
I mean, you haven't had evidence about that. So I just 
caution you in that respect. 

MRS SKOVEN +2 fb mesaying@igdon, tachnink 
that's what Dr. Euler said. I wanted him to clarify 
what he meant by that. 

DRS EVLERSY Slim’ sornyy a lamanealty 
confused. 

MRS" KOVEN: ) 32) miconfiusingeyou. = lhe 
Chairman has suggested that why don't you simply make 
these mandatory, leave 10 hectares or 150 metres of 
timber standing around every red-shouldered hawk's nest 
you see, in that sense, in terms of policy, it would be 
a very safe, conservative course of action to take, but 
that suggests that there is no cost to doing that. 

DR: EULER?® “Ohi ves: 

MRS. KOVEN: And do you agree with that? 

DR. EULER: Yes. Well, wait a minute 
now. 

MRS® HKOVEN:S Aiedon-] ts think youtdocseL 


think what you are trying to say is, is that ina 
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policy sense that makes very good sense for wildlife 
CONCeINS ws butmticteceis a Cost on the other hand to the 
timber industry or the use of that timber if you make 
this situation mandatory now without having better 
knowledge. 

DRE LUGERem@e Yes), thates ragnt. ep Thats 
PLonce 

THE CHAIRMAN: But I guess my point is, 
then why hold this up as something that people in the 
field are expected to follow. That's my argument. 

My argument is: If you want to evaluate 
it on an ad hoc basis, manager by manager out there as 
to what they think is appropriate in a given situation, 
then fine, they can do that, but that would not be 
sending this out as sort of a manual and saying we 
GXpecteyou,costakers this into account. 

DR. EULER: Mm-hmm. You will have to 
forgive me, Mr. Chairman, do you want me to comment on 
that? 

THE CHAIRMAN: Well, no. What I'm saying 
is, is that I'm having some difficulty with you holding 
this up as a document in the field that managers are 
expected to follow. 

DR. EULER: Okay. 


THE CHAIRMAN: I think you have stated 
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that clearly. 

DR. EULER: Yeah. 

THE CHAIRMAN: Including all of its 
provisions. 

DR. EULER: Okay. 

THE CHAIRMAN: Is that your position? 

MS. MURPHY: Well, Mr. Chairman, just to 
set the record straight, Dr. Euler, didn't hold the 
document up at all. You know, it was put to him and he 
was asked how this was used and he has explained. 

THE CHAIRMAN: All right. But he's aware 
of the document and he's indicated to us how it’s being 
using. 

Dee OUUD Ramee S. 

MS = MURPHY: ~.Thatwserigntwes  DAtl I So woat 
he was asked and that's what he answered. 

THE CHAIRMAN: Okay. And you have 
indicated that this is to be treated by those in the 
field as a resource manual. 

DR. EULER: Right. 

THE CHAIRMAN: Is that not the way you 
characterized it? 

DR. EULER: A summary of the best 
knowledge available. 


THE CHAIRMAN: And you expect managers 
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out there to take what this memo says into account when 


managing for wildlife? 

Bho oUus Roe that, S rront. 

THE CHAIRMAN: Okay. 

DR. EULER: Read it carefully, and... 

THE CHAIRMAN: Now, you are also saying 
that if they want to deviate from it in their own 
circumstances because they don't happen to believe in, 
for instance, the buffer zone that it refers to, they 
can do that. Is that what you are saying? 

DR. EULER: Yes. We have no formal 
procedure that says they may not deviate from it, 
Chat. sicorrecc. 


THE CHAIRMAN: But you are also saying, 


in your opinion, if they did that they may be guilty of 


not being good managers? 

Die RULER oO That serronc. 

THE CHAIRMAN: You feel personally that 
toey shovldapertollowing this. “[s= that what you are 
saying? 

MESpUGER em Ul Ves, Solr, 1.00. sves, 
indeed. 


MR. MARTEL: Why give them the option 


then? Why give them the option then, I mean, until you 


are sure? I mean, it's a flip-a-coin sort of 
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Situation; heads you win, tails you lose. 

I mean somebody can follow it and 
somebody doesn't have to follow it. Surely there 
should be consistency in the application of what is 
there. 

THE CHAIRMAN: That is the difficulty, at 
least the two of us are having, I don't know about my 
colleague Mrs. Koven, but that is part of the 
dittiacuLtye 

DR. EULER: Well, see, the question then 
becomes, as a head office unit: At what point do you 
start putting the big club on the field manager and 
Saving: = YouLmusctecot this: 

THE CHAIRMAN: At the point that you 
decide at head office that this is something they 
should follow or not follow. Supposedly that is the 
important. 

DR. EULER: Well, yes, that’s right. But 
then if you look at your very best information and 
there's a degree of uncertainty about it, it becomes 
difficult tovknow ‘atuwhat point stor piutetnemclub inte 
operation and, in this case, we just haven't done that 
yet because we have a degree of uncertainty about it 
that we are not totally comfortable with yet. 


THE CHAIRMAN: But you are referring to 
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it and characterizing it as your best information. 

DR. EULER: Well that's true too. 

THE CHAIRMAN: Why shouldn't they follow 
it if that's your best information. If they don't 
follow, it presumably they have either got better 
information than you and, therefore, should be 
following something else. 

DR -@BULERT @nWell. tthatas@npossibler 

MReeMARTEL3) «Or untilseyour prove: that 
either it's right or wrong. 

DR. EULER: Yes. And we have a major -- 
we are putting a lot of monitoring into trying to prove 
whether it's right or wrong. 

MR. MARTEL: Well, why don't you protect 
it until you know it's there, that your information is 
evtiereaccuratemormindccurate. Eif atesminaccirate, you 
EnGowsit outseifuit's accurate youshave' protected the 
red-shouldered hawk during the interim until you come 
to a final decision. 

DR. EULER: Well, because you are always 
trying to skate between the cost of the industry and is 
it fair to impose a cost on the industry when you can't 
show with hard data that it”s going ‘to have a benefit. 


LEB eCHALRMAN[@ "“LSmaLltvladracoutel Leyour 


_ Managers out there: This is the best information we 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 28064 
Straight, Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


have, -lf youvdonvcewant. to follows. troche. 

DR. EULER: See, I don't think it comes 
off quite that baldly, Mr. Chairman. I mean, for a 
Manager to say: Oh well, tough. There's a memo, I'm 
not going to follow. It doesn't work that way. 

THE CHAIRMAN: You expect him to follow 
a ig 

DR. EULER: Well, exactly, and there is a 
whole -- 

MR. MARTEL: And the costs then are the 
same as the ones that would be if it were mandatory? 

DR. EULER: I am sorry? 

MR. MARTEL: The costs, if they follow 
it, would be identical to what the costs would be if it 
were mandatory? 

DR. EULER: Well, yes, that is true. 

MR. MARTEL: So, I mean, you have left 
the poor manager out in the field in a rather tenuous 
position I would think. 

DR. EULERes Well’. .. 

MRS. KOVEN: Aren't you trying to say, 
Dr. Euler, that in local circumstances there would be 
some flexibility in interpreting this. I mean, we have 
heard that argument many, many times. 


DR. EULER: Well, yes. 
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MRS. KOVEN: But wouldn't there be a 
Situation - I know nothing about the red-shouldered 
hawk - but in a management unit would there be, let's 
say, five red-shouldered hawk nests and the forester 
would be perfectly able to protect four of them very, 
very well; and for some reason in terms of the size of 
the cut or the shape or whatever he felt that one of 
the nests he was simply unable to protect and so he 
would, to the extent he was able, follow these 
guidelines but wouldn't be able to completely do so? 

DR. EULER: Sure. 

THE CHAIRMAN: But isn't that the case of 
any mandatory guideline; follow it, normally there's a 
deviation procedure if you're not going to follow it, 
and you explain why. 

DR. EULER: Yes, the processes are 
Similar. It's just there is more weight in the 
mandatory guideline because we feel we have more 
research to back it up. 

DiGeCHAURMAN. =eOKaye.. selLedonst Know LE we 
are ever going to resolve this particular one at this 
time, but let's move on to something else. 

MRS. KOVEN: I would just say one more 
thing, and I think this is a really good example of a 


bureaucratic dilemma; and that is, we accuse or we 
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criticize bureacracies for doing nothing and when they 
do something we are very critical of that if they are 
simply -- if they are not able to give absolute 
scientific proof that what they are doing is valid. 

And I would think that it's not in the 
interest of the public to push bureaucrats against the 
wall and prevent them from putting out this sort of 
documentation, the best information they possibly 
could;  DULME CHIinkeyou are: Going =COebencritacized 
either way. 

DR. EULER: We sure are and it’s an 
everyday experience I tell you. 

MRS. KOVEN: But I think that's what we 
are talking about here. 

DR. EULER: Yes, indeed, that's right. 

MR. LINDGREN: Well, Mr. Chairman, 
perhaps -- 

DR. EULER: But we enjoy it, Mr. Martel. 

MR. LINDGREN: Mr. Chairman, I should 
indicate at this point that we are not critical of this 
document, the red-shouldered hawk document, in fact we 
believe that the Ministry should be commended for this 
direction. I would like to, however, look at some of 
the particular provisions in this document and pose a 


couple of questions to Dr. Euler on that. 
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Q. But before I do that, 


looking at term and condition No. 40. This term and 


condition provides that: 


"The approved implementation manuals as 


amended from time to time shall be used 


Dr: 


Euler, 


in the planning of timber management 


activities." 


And this term and conditions goes on to 


indicate that: 


"These implementation manuals include 


provincial guidelines and 


construction/operational manuals, the 


use of which is mandatory in timber 


management and resource/environmental 


manuals which are used as required." 


Now, turning to subparagraph 


term and condition, we see a listing of various 


resource and environmental manuals. No. 


2 vse the 


habitat management for Ontario forest nesting 


accipiters, buteos and eagles - I hope I got it right 


that time. 


DR. “RULER Ay SYOUsd1dswel j4 


if , 


28067 


m 


(c) of that 


Q. That is the manual or directive that 


this Exhibit 946 is amending? 


A. Yes. 
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Ov PAStal (understandelt pevet. wedao noc 
see this memo, Exhibit 946, listed under subparagraph 
Co) 

My question to you is (a) why not; and, 
(b) are there: other such memos like Exhibit 946 that 
may pertain not only to the red-shouldered hawk but 
other species? 

MS. MURPHY: I would suggest that ‘why 
not' can be answered very simply by looking at the date 
OfStnestwoedocuments winitst. Ol ual. 

MR. LINDGREN: Q. Well, let me respond 
to that question with a further question. Is it your 
position, Dr. Euler, that this particular document 
should be incorporated in the list that we find at 
subparagraph (c)? 

DR. SEULER: SA. SeSUre yea tCeshouldsbe-. 

Q. The other question was: Are there 
other such directives or memos that may have some 
bearing on the guidelines that we see listed in term 
and condition 40? 

A NOU State lLeknOWw sO tame ne 
red-shouldered hawk is such a difficult issue that it 
has -- see, our choice is to sit back and do nothing or 
try to do something and we tried to do something here. 


And we don't have anything else at the moment that is 
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as difficult a problem as red-shouldered hawk, except 
maybe some moose draws. 

Q. In the third full paragraph of this 
document, Exhibit 946, Dr. Euler, there is an 
indication that: 

",..it is not known precisely how much 

reduction in canopy closure 

red-shouldered hawks can withstand before 

they abandon nests or experience a 
decrease in productivity." 

This is the uncertainty that you have 
referred @tomeariier>s Ts 'that correct? 

Ase slim Sseis what= that 2 recerred to 
earlier? 

Of s 1S. this the*uncertainty that you 
referred to a few moments ago? 

ew Part OL ty ves. 

Q. Would you agree with me, Dr. Euler, 
that of the non-game species in the area of the 
undertaking the Ministry probably knows more about the 
red-shouldered hawk than perhaps any other species? 

Awe Ei thateistreallyfa difficult 
question. See, I have got to think about all those 
other non-game species there and think about how much 


we know about them and then compare to what we know 
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about red-shouldered hawks. 

No, I think there are probably some -- I 
think there are other non-game species that we know 
more about than the red-shouldered hawk. 

Q. And what are some examples of those 
species? 

A. Black-throated blue warbler, Black 
burning warbler, white-footed mice, short-tailed shrew. 

Q. Are these species of a provincial or 
Local’ concern, Dr ebuler: 

A. No. 

Q. Are you aware -- let me focus the 
question a little bit more specifically then. Of the 
rare, threatened or endangered species in Ontario, 
would you agree with me that the Ministry perhaps has 
more data and has more knowledge about the 
red-shouldered hawk than perhaps some of these other 
species. 

A. That is very difficult. You are 
asking me a comparative knowledge question and I'm 
really uncomfortable with trying to say we know more 
about this one or more about that one. It's just a 
very difficult question for me to answer. 

Q. I appreciate that. I thought perhaps 


you could give us a rough indication, but if you can't, 
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that is fine. 

CaloieaskayOumcto turn stompagee2nofathis 
document. In the very first paragraph there's an 
indication that there should be a no-cut primary buffer 
encompassing 10 hectares and extending at least 150 
metres from the nest tree. 

I'm presuming that recommendation is 
based on the best information that the Ministry has at 
this point? 

AS se cess 

Q. And I take it that you agree with 
that recommendation? 

aaeeces.. 

Ore  nenereading thestirsteportion of the 
third paragraph, there is a reference to an exemption 
to this no-cut provision, and the example that is 
given: 

",... if access to a planned cut were 

eestrieted s. 

Would you agree with me, Dr. Euler, that 
if this exemption procedure or exemption process was 
used or used extensively that the object and intent of 
this resource manual would be undermined? 

A. Well, that's possible, sure, if 


someone deliberately set out to undermine it, they 
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could undermine it. 

Q. As a professional biologist do you 
agree with the recommendation that there be an 
exemption procedure for the primary no-cut zone? 

A. You have to have an exemption 
procedure, yes, you just have no choice. The world 
isn't so simple that you can make a rule that always 
applies. 

Q. I take it then that you are telling 
me that, in your professional opinion as a wildlife 
biologist, you are saying there should be no -- or that 
there should be exemptions to the no-cut zone? 

THE CHAIRMAN: That's what he said. 

MR. LINDGREN: I was just asking him to 
confirm that.) Lo wasnmtoutterc Lean. 

DR. EULER: Yes, I think the word I used 
was an exemption procedure. 

MR. LINDGREN: Q. In the next paragraph 
there is a reference to the secondary buffer zone that 
extends for an additional 150 metres, and then below 
that is a statement that: 

"We recognize that at least some 

red-shouldered hawk nests will not be 

encountered until an area is marked for 


CUCU Ores 
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And it goes on to indi cake: that: 

"It is sometimes hard for tree markers to 

identify a stick nest for red-shouldered 

hawks." 

Dr. Euler, has there been any thought 
given by the Ministry to requiring a stick nest survey 
or inventory prior to allocation; that is, during the 
portion of the planning process when eligible areas are 
being determined? 

I mean, It seems to me that there are 
going to be situations where the red-shouldered hawk 
nests are unknown to the Ministry until the very point 
that the tree markers are in the field identifying the 
stands to be cut. Would there be any purpose in 
requiring that kind of an inventory up front before 
allocations are made? 

DR. EULER: A. We are very concerned 
about inventory and we are moving on several fronts to 
do inventory of red-shouldered hawk everywhere, not 
only where a timber cut is going to occur, but 
everywhere. It is such a @agifficulty problem. 

We are working with the Federation of 
Ontario Naturalists to develop a survey procedure that 
volunteers can work with, we have tree marker courses, 


we have been at those tree marker courses teaching our 
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tree markers how to identify these nests and, as part 
of our habitat inventory program, we are going to have 
yet another effort in trying to develop ways of 
inventory and survey red-shouldered hawk nests. 

I think we are moving on that as fast as 
we possibly can on at least three fronts. 

Q. Should that be expressly incorporated 
or integrated into the terms and conditions, or into 
the timber management planning process itself? 

A. Well, no. You see, again, we don't 
do it that way. We carry on the survey business in the 
Wildlife program, not in the timber management planning 
program. 

Now, one can argue, as we have, 
extensively about that, but I don't think it's 
necessary. As long as you do it properly and fund it 
properly, it doesn't matter which program it is in. 

The key is, does the work get done. 

MRIS MARTEL ssa Cante) ask a question, 
because I am concerned. It says there that all 
exemptions must be approved by the regional director, 
that's the provision that we are talking about. 

Doesn't that in fact drive home the point we made a 
while ago, that you in essence really have this program 


working, it might not be mandatory, but in fact there 
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is no way around it because you have got to get 
exemption from the regional director, so in fact the 
manager really must comply with what's here? 
, DR. EULER: You are a very perceptive 
man, Mr. Martel, and that's correct. 

MR. LINDGREN: Q. Can I ask you to turn 
Co page 3°0f this document; Drv Eulere. Andejustito 
paraphrase the first full paragraph, it is recommended 
that an uncut block of 100 hectares of continuous 
mature and overmature hardwoods be left in the planning 
unit. And there is an indication in the next line that 
this block of habitat should extend at least 400 metres 
from a body of water, and in the final portion of that 
paragraph there is an indication that 10 per cent of 
the planning area should be left uncut if at all 
possible. 

I take it that you agree with that 
recommendation? 

De. SBULERK@ Alte eYes emm—-limm. 

Q. Skipping the next paragraph to the 
paragraph that reads: 

"These recommendations are an interim 

measure until such time that we can 

more precisely determine how 


red-shouldered hawk habitat should be 
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managed." 

So I take it this really is an interim 
direction. When can we expect to see this supplanted 
by a more formal monitoring program or guidelines? 

A. I can't give you an exact date. This 
is an ongoing and active program, we will move it into 
a more mandatory state as soon as we feel that we have 
the data to back us up solidly. I hope that's very 
soon, and I just can't be more specific than that. 

Q. I understand that, Dr. Euler. Now, 
just before we leave this exhibit, I would ask you to 
turn to page 1. There is an indication that this is 
directed to the regional directors of the Algonquin and 
eastern regions. 

Can you confirm for me that the 
red-shouldered hawk may also be found in the 
northeastern region? 

A. It may be found in the northeastern 
region, yes. 

Q. Is there any intention to expand this 
direction or memo to the northeastern region? 

A. Yes, at an appropriate time it would 
be. We felt that our major problem immediately was 
Algonquin and eastern and we moved there first. 


Q. I would just like to leave this 
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exhibit, Dr. Euler, by indicating that we view this as 
a very positive initiative. 

Can I just ask you: Can we expect to see 
this kind of initiative for other rare, threatened or 
endangered species? 

A. Yes. 

Ofan tnankeyou.s0 Dr.) Eulers’ Thezobviocus 
question is when, but you have indicated you can't give 
us any specific answer. 

A. @NO;- lg Can: t ;@no.oaWevarer moving: on 
these problems as fast as we can in a measured way and 
we will do it as best we can. 

Orme wianike yOu, Dr-churer: 

Mr. Gordon, perhaps I can refer to you. 
And could I ask you to pull out a copy of Exhibit 936 
which is the evidence that you gave on funding. 

MR. GORDON: GA. eal havesit: 

Q. Now, in the witness statement there 
is an indication that the three effectiveness studies 
will cost approximately $46-million and will take 13 
yearsrto “completes sDoryou recall’that evidence," Mr: 
Gordon? 

At@e es, @iadctowlnatuwassin [Abelieve Mr. 
Straight's paper. 


Om millates correct... ‘That's page 428 for 
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the purposes of the record. 

If I could ask you to turn to page 5 of 
Exhibit 936 and looking at the funding that's been 
allocated for 1989-90 for the provincial effects and 
effectiveness monitoring programs, can you confirm for 
me that approximately $510,000 have been allocated? 

Aq wel loatusecorrecee 

Q. But if we read the cost of full 
implementation on the right-hand column, approximately 
$3-million would be required annually to carry those 
programs out? 

A... Yeah. _sluthinkittsweslookvatuthe 
first four categories; moose, other wildlife, aquatic 
and tourism, I think we are looking at a total of an 
estimated annual cost, full implementation of 
4557 bLone 

Q. For the purposes of this question I 
was excluding the other wildlife category since it is 
not represented in the 1989-90 allocation. 

Nevertheless, I take it that you would 
agree with me that there does seem to be a significant 
shortfall in the money that should be made available 
annually to complete these programs, at least for the 
1989 fiscal year? 


A.» NOGLaWOULan. tesavechnate. 
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Q. Well then, perhaps we should look at 
the 1990-91 tentative budget. There again seems to be 
a discrepancy between what the budget calls for and 
what the estimated costs of full implementation will 
be. Would you agree with me so far? 

A. Yes. I will make a comment and then 
perhaps if you want to get into the specifics of how 
much money we should be spending in these programs 
right now, I would recommend that you direct your 
questions to Dr. Euler or Dr. MacLean or Mr. Straight. 

And the comment I would like to make is 
we are intending to move up that full implementation 
but it would be premature to do that right now, and 
that we don't have a detailed plan in place to 
implement and, therefore, it's not necessary to have 
all those dollars available in 89-90 or 90-91. 

So there is a real reason as to why we 
are not spending that money right now, we don't know 
how to spend it right now and we want to go through a 
rigorous planning process which will include, for 
example, the stakeholder committee and other parties to 
ensure that we are going in the right direction. And 
when we have a complete and comprehensive plan in 
place, then we will move towards spending that 


$3-million or so a year. 
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Q. Perhaps then, Mr. Gordon, I can 
direct your attention to page 6 of the same exhibit so 
we can look at a program that is currently underway and 
a program which some Ministry money has been allocated 
and, in particular, I am referring to the ANSI program 
which is found on page 6 under paragraph 8.2. 

There is an indication that the full 
annual cost of implementation would be in the order of 
$500,000; in 1989-90 some $75,000 were allocated, in 
1991 some $200,000 have been budgeted. 

Now, Mr. Gordon, as you may be aware, 
earlier in this hearing we‘ve heard some evidence about 
this ANSI program and I would refer you to Volume 56 of 
the transcript, page 9611, and on that page and the 
following pages to page 9614, Mr. Beechey gave evidence 
on the Minister's 1987 announcement about the ANSI 
program that the Ministrty was about to put into place 
and that it was about to fund. 

On page 9611 there is an indication that 
the MNR is putting money into that effort, $500,000 a 
year over (fiver ycars toOreamtotalmol acer o-—miLidon. 

Can you confirm that that passage is 
there, Mr. Gordon? 

Ape CS. alte Ss 


O.. And thateisein tactwagquotation from 
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Mr. Kerrio's speech on the subject matter? 

Awl nat, Ssmcorrect: 

Q- At pages 9613 and on to the next 
page, there is an indication that at the time that Mr. 
Beechey was giving evidence the program was in its 
second year of the five years; is that correct? This 
is at page 9613 at the top. 

A. I believe you are correct. I'm not 
totally familiar with this program. 

Q. My purpose here, Mr. Gordon, is to 
bring to your attention the fact that Mr. Beechey 
indicated that the Ministry in 1987 committed itself to 
provide an average of $500,000 a year to the ANSI 
program. 

Now, when we look at your document, page 
6, there is an indication that in 1989-90 only $75,000 
is allocated, and in 1991 some $200,000 has been 
allocated. That seems to me a significant shortfall 
between what was promised and what was received. 

My question to you, Mr. Gordon, is: Has 
this shortfall impaired the Ministry's ability to 
initiate the work contemplated by the Minister in 1987? 

A. I don't have the knowledge to answer 
that question. 


Q. Does anybody else on the panel have 
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that knowledge? 

MR. MARTEL: Are we talking different 
money? Let me ask: Is the money that was announced by 
the Minister, the 500,000, still in the pot and is this 
additional funding over and above the $500,000? 

MR. GORDON: I am not close enough to the 
ANSI program to be able to answer that question and 
that's exactly the question I have and, therefore, I 
can't make a comment. 

MR. MARTEL: Maybe we could find out. 

MR. LINDGREN: Will you undertake to find 
out? 

MR. GORDON: I will undertake to do that, 
Mr. Martel. 

MR. MARTEL: Thank you. 

MRe LINDGCRENss (OO; seMe BGordon veins cern 
and condition 46, there is an indication that: 

“Within five years of this approval, the 

Ministry of Natural Resources will 

complete surveys and identify candidate 

life science Areas of Natural and 

Scientific Interest (ANSIs) in all Site 

Regions and significant earth science 

ANSIs within the area of the undertaking 


for use in timber management...." 
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In light of the shortfall that we have 
seen to this point in terms of funding -- 

THE CHAIRMAN: Well, just a moment. We 
don't know that it is a shortfall. 

MR. LINDGREN: Okay. 

THE CHAIRMAN: One of the things they are 
going to find out is whether or not this refers to new 
funding to implement the conditions and doesn't 
necessarily refer to the monies that are already 
available for the ANSI program. Is that not what you 
are going to look at, Mr. Gordon? 

MRE GORDON" “That? s=correct. ‘And* also, 
Mr. Chairman, if you look at the specific wording in 
46, and I think we are trying to be fairly 
straightforward and honest with the wording there, what 
it says is "within five years of this approval". 

~Owac ther point’in time af the Board 
feels that this is an appropriate condition, we would 
then be committed to carrying that out. So, you know, 
we still have a number of years to get to that point -- 
well, hopefully not a number of years, but it's in the 
future before your approval may or may not come. 

MR. LINDGREN: Q. Mr. Gordon, you have 
Chew transcripts before syour = Can Lt ask= vou to turn to 


page 9611 and at line 22 Ms. Swenarchuk asked: 
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"And is it correct that a shortfall in 


that funding occurred in this year?" 
And the answer was: 


“We did experience some constraint.” 


It would appear to me there has been a 
shortfall, but subject to any further enquiries that 
you want to make on this matter, I would like to ask 


you, that assuming there is a shortfall or has been a 


shortfall, how this impacts on the ability of the 
Ministry to implement or to comply with term and 


condition 46? 


28084 


MR. GORDON: A. On the assumption - and 


you may be very well correct that there is a shortfall 


and I will undertake to confirm that - on the 


assumption that there is a shortfall, it will not 


hamper our ability to meet the intent of condition No. 


46 because what we are saying in condition No. 46 is 


that within five years of the approval date we will do 


what we said we will do in condition 46. It is a fine 


line, but that line is there. 

Q. Well, let me ask you my earlier 
question again. If it is your position that the 
Ministry's ability to comply with this term and 
condition will not be impaired, will the Ministry's 


ability to carry out the initiative promised by Mr. 
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Kerrio be in any way impaired by this apparent 
shortfall? 

Aeeeoecanet Comment uon that; 

MS. MURPHY: And I wasn't here for Panel 
10, but my friend has just read the transcript and it 
sounds like the cross-examination on this matter took 
place at that time just from the basis of what we heard 
right here. 

THE CHAIRMAN: Well, let's leave it, Mr. 
Lindgren, on the basis that if it is imposed as a term 
and condition of any approval that issues from this 
Board, presumably they are going to have to find the 
money. If there is a shortfall, they are going to have 
to make it up, and the condition reads: 

"They will complete surveys within five 

years." 

Presumably if it is imposed in that 
fashion there is some obligation on the Ministry to do 
just that or they are in breach of the approval. 

MR. LINDGREN: That's fine, Mr. Chairman. 

Q. One final question on the provincial 
effectiveness monitoring program. Perhaps this would 
be best answered by Mr. Cary. 

Tomthi s#pointreas Mleunderstand it; the 


Ministry has determined that it is necessary to spend 


Farr & Associates Reporting, Inc. 


24 


29 


Osborn, Cary,Gordon, 28086 


Straight, Euler,MacLean, 
Tworzyanski 
cr ex (Lindgren) 


money on scientific studies to determine that 
prescriptions based on the guidelines do what they are 
supposed to do. Is that a fair summary of what the 
effectiveness monitoring program is? 

MR. CARY: A. Could you repeat that, Mr. 
Lindgren? 

Q. My question is: In essence, the 
effectiveness monitoring program is largely designed to 
see if prescriptions based on the guidelines, the 
tourism, the moose and the fish guidelines, do what 
they are supposed to do; and, that is, protect some of 
these other resource values. That's the essence of the 
effectiveness monitoring program; is it not? 

A. Yes, I believe so. 

Ov Now then turning: to ithe 
Silvicultural guides, why hasn't the Ministry committed 
any money to see if prescriptions based on the 
Silvicultural guides do what they are supposed to do 
which is to ensure the long-term site productivity and 
to ensure a continuous and predictable supply of wood 
to industry? 

A. Well, we have just revised, as you 
know, the silvicultural guides and indeed we have 
updated the guides, we have made sure that all relevant 


and the latest information is contained in the guides. 
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We have just released them, as you know. 

There is ongoing investigation by TDUs, 
technology development units, we will be updating the 
guides in the future, Forest Resources Group have that 
Mandate when new information becomes available. We 
believe they are good guides. 

Q. Now, you've indicated that there is 
some ongoing work being carried out by the TDUs to 
determine how the guidelines could be improved perhaps? 

A. We are talking about the 
Silvicultural guides. 

Of F-inatvs correct. 

A. Not provincial guidelines like the 
moose, tourism and fisheries. 

Ov weThateseright. 

A. So there is a difference. 

Q. I appreciate the difference. My 
question toseyou, Sirpeis «htsee There 1s nothing 
analogous to the provincial effectiveness monitoring 
program for the silvicultural guides? 

MSCS MURPHY <a> MreeChaarman, mayel gust 
interject here. The evidence of this panel, the 
written evidence is contained in the witness statement 
and we did not lead all of the evidence and go through 


all of the evidence in-chief. 
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I would like to draw your attention and 
my friend's attention to the section that starts at 
page 566 which is in the third document which 
discusses, in particular, with respect to generally the 
matters he is raising, so that we are ensured that we 
are looking at all of the evidence of the panel. 

MR -CARYcee And, Mr. Lindgren emMr-€ Goroon, 
his bailiwick is effectiveness monitoring of the timber 
management activities, not mine; I am really more 
compliance oriented. So perhaps he might want to add 
something. 

MR LINDGREN: =» Oe Mre- Gordon? 

MR. GORDON: A. What's the question, 
please? 

O.5 Iehesaitate) tomask wt for a third 
time, but I will in any event. There is an 
effectiveness monitoring program for the provincial 
guidelines; correct? 

A. ee lhateasmconnect:. 

Q. There appears to be no analogous 
provincial effectiveness program for the silvicultural 
guides; is that correct? 

AL CS. 

Q. The next question is: Has the 


Ministry -- what work has the Ministry done to 
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determine that it is not necessary to do a provincial 
effectiveness program for the guides? 

A. The silvicultural guides I believe 
have a slightly different purpose than the other 
provincial guidelines that you have been discussing 
during the morning, and basically they are a compendium 
of available literature to provide advice in one place 
to the unit forester. 

And it is the position of MNR that it is 
not necessary to develop a discreet and expensive 
provincial effectiveness monitoring program relative to 
those guidelines. We believe we have other mechanisms 
in place that have worked and will work in the future 
to improve those guidelines where necessary. 

Q. While we are on the subject, Mr. 
Gordon, can I ask you to turn to page 569 of the 
witness statement. 

Aw “Lenaves got -1t. 

OF Inthe "thira’tult paragraph, the 
final sentence indicates that: 

"The OMNR is presently committed to 

updating the silvicultural guides if 

warranted every five years." 

AY Meena Cese COrrect. 


Q. Can you confirm that this expressed 
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commitment is not set out in term and condition No. 40 
or 41 which speaks to the issue of silvicultural 
guides? 

Alea lLoaActesS sCOrrecte 

Q. Would the MNR have any difficulty if 
that were to be expressly incorporated into term and 
condition No. 41, that frequency of revision? I mean, 
either the Ministry -- 

THE CHAIRMAN: Ms. Murphy, it is a fair 
question. 

MS. MURPHY: I am not suggesting it is 
not a fair question. I am answering in part from 
counsel‘s point of view, that with respect to terms and 
conditions I think there would be a concern about 
wanting something that said ‘if warranted' in the term 
and condition, because it is very difficult then to 
figure out what you are expected to do. 

THE CHAIRMAN: Well, that could be argued 
at the end when we are dealing with conditions. 

MR. GORDON: Without understanding the 
legal implications of what Ms. Murphy said, MNR would 
haveeno, problem a-sn0j;m tesemy opinion, —) 1 would have 
no problem with an addition to condition 41 that use 
the same words that was in the third paragraph on page 


Sogn 
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_THE CHAIRMAN: And then you can fight it 
out in court whether or not it was warranted. 

MR. LINDGREN: Well, that leads me to my 
next question, Mr. Chairman. 

Q. Would you have any problems, Mr. 
Gordon, if the term and condition simply indicated that 
the guides were to be updated on a five-year basis? 

MR. GORDON: A. Yes. 

Q. You would have a problem with that? 

As Mares: 

Q. Now, assuming that this research that 
you've referred to earlier is ongoing and the results 
of that research will be constantly available to the 
Ministry, certainly there would be a need or it would 
be desirable to somehow take stock of that accumulated 
knowledge and to incorporate it into the guides? 

Ape elihatese correct. andethat’ sswhat™—— 

Q. And why can't that be done ona 
five-year basis? 

A. And that's exactly what the wording 
in paragraph 3 says, that we will take stock of that 
and if there are significant steps -- if we are moving 
forward in our knowledge relative to silviculture, then 
we would and it would be appropriate to amend our 


guides at that time. 
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I cannot guarantee that we will be making 
those leaps in knowledge, I sure hope so. 

OcwmOnewfinalwquestion on this’ point Mr. 
Gordon. Can you confirm for me that although the 
various silvicultural guides have been revised at least 
once in their existence, they have not been updated on 
a five-year basis? 

AL eihates: correct. 

Ore elnanksyous 

THE CHAIRMAN: Has it been necessary to 
do them on more than a five-year basis, more 
frequently? 

MR. GORDON: It would be my professional 
opinion that it wouldn't be necessary to do it more 
than every five years, but that it would have been 
appropriate for MNR to update them earlier than we did 
this time because some of them were in place since 
1974. 

MR . LINDGRENs( #0.) Thankeyou,eMr. Gordon. 
Perhaps, Mr. Straight, we can return to you. I would 
ask you to turn to page 432 of the witness statement, 
and here we are dealing with the local effects and 
effectiveness monitoring program. 

MRee SURALTGCH TOS A Oy es| Sele navesn te 


Q. In the first full paragraph there is 
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an indication that: 

"In the course of inspections, staff may 

observe indications of adverse effects. 

These will usually be readily observable 

undesirable situations such as stream 

Siltation or water ponding." 

Now, keeping that comment in mind, I 
would ask you to turn to Table 1 at page 438. 

Aww Yes’. 

Q. We see in the right-hand column an 
indication as to whether or not the effect listed on 
the left-hand column is likely to be observed or picked 
ups duning elocalmmonutoring+-is that scorrect? 

A. If there was a potential to pick up 
some observations about that effect, yes. 

Oc So ifethesporcentialecoepickeiLt upewas 
yes, we would find a 'yes' in the right-hand column? 

A. If there was some opportunity, yes, 
or some potential; that's correct. 

Q. Now, I have gone through Table No. 1, 
Mites brat gnt= eeGanwvoukconftirmetoremes@tinderwthe far 
right-hand column there are 11 yeses, 23 noes, and one 
possible and one reference to a special study. You 
don't have to count them now, but perhaps you can 


undertake to verify that at the break. 
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THE CHAIRMAN: Okay. Let's get to the 
question. 

MR. LINDGREN: Q. The question is: 
Assuming that those figures are correct, Mr. Straight, 
would you agree with me that the local effects 
monitoring program will likely pick up less than half 
of the potential effects on the moose, tourism and 
aquatic values? 

MR. STRAIGHT: A. At the local level 
there are those limitations, that's correct, and that's 
why basically we put that into lead evidence. That's 
Gorrect. 

O.- silnepanticulare dd gvouldpdakemtosloongat 
some of these effects, and perhaps Dr. MacLean you are 
the best one to speak to the matters pertaining to the 
aquatic environment. 

On page 438, item No. 1 under Resource 
Value, there is -- the resource value is identified as 
aquatic environment, stream fish, spawning egg stages, 
and the column next to it, Timber Management Activity, 
we see in the third item from the top timber harvest. 
Do you have that, Dr. MacLean? 

DR .wMacLEAN 2 mAtcwary ese DLidos 

Q. Now, reading across the table for 


timber harvest, we see an indication in the next column 
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that potentially timber harvest can result in increased 
water temperature, but then this table goes on to 
indicate that it is not listed or regarded as a 
Significant effect. 

Then continuing across the table, we see 
that this potential effect will not be measured in the 
provincial monitoring program or in the local 
monitoring program, there is noes under both columns. 

And my question is this, Dr. MacLean: 
Aside from the ESSA exercise, what studies has the MNR 
conducted in the area of the undertaking to demonstrate 
that this is not a significant concern? 

APeeNOneGytUnacriouknowsot. 

Ome in “other words then? underethe *column 
Significant Effects the 'no' should be uncertain? 

A. No, it was the judgment of the ESSA 
Darticipants this wastnotvapsiqnificanteetfectts That's 
what the 'no' indicates. 

Ow Lnankevyoue elurningtco pager439i nin 
the second item under Timber Management Action there is 
a reference to timber harvest/renewal, and the 
potential timber management effect there is decreases 
in aquatic macrophytes from herbicides. Again, we see 
an indication that this will not be locally and 


provincially monitored. 
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Can you confirm for me again, Dr- Euler, 
that the MNR has conducted no studies in the area of 
the undertaking to determine that this is not a 
significant concern? 

A. You asked Dr. Euler? 

Oe; Sorry, Dr. MacLean. 

A. There has been nothing beyond the 
ESSA study that I know of. 

Q. Okay. Perhaps then to speed this up, 
can you confirm for me that a number of other effects 
will not be measured either at the provincial or local 
level according to Table No. 1, and this includes the 
effect of changed lake water levels on spawning fish, 
which is item No. 3 on page 439, the effect of water 
temperature on resident fish, the effect of increased 
phosphorus and fish growth, I am still reading from 
page 439. | 

Now, again, I take it that your answer is 
yes, the ESSA exercise did not identify those as 
Significant concerns so that's why they are not going 
to be monitored; is that correct? 

A. Two of the ones that you have 
identified we have amended, and I think you've received 
that amendment such that the -- under item 3, timber 


harvest/renewal, change of lake water levels, the 
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effect will be measured. 

One LS enact t= 

A. In the provincial monitoring program. 
And under No. 4, timber harvest, increased phosphorus 
and fish growth, again we've amended that and I think 
notified you that it will be monitored as part of the 
provincial program. 

Om Loankeyou,sDr stMacheanw. Iedid@try “to 
incorporate those changes but I think I missed one or 
two. 

Looking at resource value No. 5 on the 
aquatic environment, we see the timber management 
action of pesticide application and there are a number 
of potential effects listed there such as the effect on 
fish survival, the effect on the aquatic food chain and 
on bioaccumulation. 

Now, with respect to these effects of 
pesticide application, Dr. MacLean, has the MNR 
conducted any studies in the area of the undertaking to 
demonstrate these are not significant concerns? 

A. My understanding that MNR has not, 
other agencies have, and I think that evidence was 
treated in earlier panels. 

eee Dig ri cLeLyed Cat COULd = ask svou storturn 


to page 440, resource value No. 7 is moose. 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28098 


Straight,Euler,MacLean, 
Tworzyanski 
cr ex (Lindgren) 


DRE SEULERGOLAcm eyes: 

Q. We see that one of the effects of 
roads and landings in timber harvest is increased 
hunting effort. We see this listed as not being a 
significant effect and, therefore, it is not going to 
be measured at the provincial or local level; is that 
correct, DE. Euler: 

A gant esieatnates “Correct; 

O.9 Coxvrect) me LicivamiwrongyeDr Lt buler: 
but was it not your evidence in Panel 10 that increased 
hunting pressure from increased access can in fact lead 
to greater moose mortality? 

Isn't hunting or increased hunting one of 
the six guns of moose population management that you 
have referred to? 

A. Hunting is certainly one of the six 
guns and hunting management is one of the six guns, 
yes. 

You have to understand, however, that 
this is -- that we manage moose on a management unit 
basis and while we know that when timber harvest occurs 
more hunting.effort is applied) in this. portion’: of the 
Management unit, it is the management unit population 
that we are concerned with, and because we control the 


kill, we felt that it wasn't a significant effect on 
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the population in the management unit. 
Q. I take this table to indicate that in 
the Ministry's view increased hunting effort is not a 


Significant effect either at the management unit level, 


district level, regional level or provincial level. Am 
I over-reading that statement? 

Ae Les, You are not getting» thaterignt. 
Hunting effort is an important part of our management. 
And, see, this is just the fact that when you put ina 
road the hunters drive on that road and in that local 
area more moose may be killed, but if they are killed 
in that local area, then another moose over in some 
other part of the unit is not killed and, therefore, 
the population in the unit remains at a targeted level. 

QO. Would it be fair to say then, Dr. 
Euler, in that circumstance the effect of increased 
hunting effort may be negative or significant locally 
in a local area but perhaps not at the 
regional/provincial level? 

Ae aese 

Om iianik Vouewe Mrs straignt? cant ask 
VOUrmCOsbecurn compagew=sous = =AgGaLn;, L woulda direct your 
acecencion co tile=Lirste LuLl paradgrapi, ana there is an 
indication that: 


"Examination of timber management 
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activities to ensure compliance with 

prescriptions takes place on all areas of 

operations. Special attention is given 
to areas of concern." 

Now, in his evidence Mr. Cary suggested 
that in a year MNR staff could inspect up to 200 AOCs. 
Do you recall that testimony, Mr. Cary? 

MR wACARY 0A. Gay GS¥uelydo. 

Q. Translated, this means that there 
could be up to a thousand AOCs in the five-year plan; 
is that correct? 

At eS. 

OO IMraGaryv.acan tvougdirectmus sto eany 
approved timber management plan that has a thousand 
AOCs contained within it? 

A. I cannot name one off the top of my 
head, no. But I remember asking questions about the 
range and I gave you that range of about 200 a year, it 
could be more or less. I can't name one off the top of 
my head. 

Q. Well, and only timber management plan 
we se in this hearing, which is the Red Lake Plan, we 
have seen approximately three dozen AOCs, and we regard 
this as a fairly important statement. 


Can you undertake to advise me if there 
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are in fact any timber management plan that has a 
number of AOCs in the range of a thousand as opposed to 
three dozen? 

MS. MURPHY: The question was asked of 
the witnesses in Panel 15, as I recall, and they 
indicated that there were in fact -- at least there was 
in fact in their knowledge plans that has that number. 
The issue was raised and dealt with in Panel 15. Did 
you want the specific one? 

MR. LINDGREN: I would certainly be 
interested in obtaining the plan, the name of the plan, 
the identity of the plan, given that this obviously has 
a direct bearing on the ability of the Ministry to 
effectively monitor a thousand AOCs over a five-year 
period. 

MS; =MURPHY<* Weecan-deal@with this on” our 
OWepeLl your ike sSotthat "sMftiner 

MR. LINDGREN: Q. Now, you've indicated 
that the range of AOCs in a given year could be up to 
200. What is the average, in your professional 
experience, the average number of AOCs in any year and 
in a timber management plan? 

MRi CARY) ALS Ican“t remember the 
bottom of the range, I think it was 50. So somewhere 


between 50 and 200 would be the average. 
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Q. Well, that's a range. What’s the 
average? 

THE CHAIRMAN: Well... 

MRewGaRY ew 225% 

MR. LINDGREN: Thank you. 

Q. If a timber management plan did have 
up to 200 in the year and a thousand over the five-year 
term, would you agree with me that the local effects 
monitoring program could result in a considerable paper 
war? 

MR. CARY: A. The compliance monitoring 
program on those areas of concern could be quite 
elaborate and extensive, yes. But you said effects 
monitoring? 

Q. I said the local effects and 
effectiveness monitoring. I have in mind, for example, 
the area inspection process. Now, obviously if an AOC 
See 

A. That registers compliance. 

0.  Withiprescriptions’) for(the AOc. 

AL Nateismcomrect:: 

O™s Thismconcevvabivircou lderesuit inthe 
production of hundreds and hundreds of area inspection 
reports that are to be stored and filed at the district 


office;>.is, that correct? 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28103 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


A. Over a five-year period? 

Qmoeeinat S oriognt: 

Ae =-Yes;, “you "are “correct. 

THE CHAIRMAN: The information would be 
traceable though; wouldn't it? 

MR. “LINDGREN: Well, let's pursue that, 
Mr. Chairman. 

Q. How long does the Ministry intend to 
retain those records? 

Mi GARY 28 As lL believers. 

Mir CORDON? eeAs © lCal stetand iG right 
now, but I believe it is in a term and condition-- 

Mio “CARY: 8A. *Yes. 

MR. GORDON: A. --and I believe our 
commitment is to keep them on file for at least one 
year after the end of the planning period. 

| MR CARY Gm Ae SELeyOUMWLLL give mera 
moment I can try and find the term and condition. 

Mote MURPH Yaw eNOT ao ate tne pocttom of 49. 

MR® LINDGREN: Oc" = "lt =indicates » *Mr* 
Carys— that: 

"These area inspection reports will be 

available for public inspection until at 

least one year after the expiry of the 


timber management plan." 
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MR CARY ce AS 5 XCS. 

Q. I think in your evidence, or perhaps 
it was Dr. Osborn's evidence, there was a suggestion 
that these area inspection forms will not be summarized 
or aggregated at either the district, the regional or 
provincial levels; is that correct? 

A. It was my evidence and I said that 
they will be used in the report of past forest 
operations at the management unit level to register 
compliance with the area of concern prescriptions, but 
they wouldn't be aggregated upwards because it is an 
impossible task. I believe that's on the record. 

Orne Thatiuss coprect. ) And syvotig@didegive 
that evidence. I am, however, perplexed as to why the 
Ministry perceives this as being an impossible task; 
that is, aggregating the area inspection reports to 
some higher level? 

A. I would have to look to what I said 
in the transcript, but essentially the data that the 
area inspector collects is not quantifiable or 
aggregateable. It's simply a record of -- an ongoing 
record of whether that prescription was met. 

We don't see any requirement to aggregate 
and we don't see any sense of why you would aggregate 


area inspections from one management unit up to a 
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district level and then to a region or to a provincial 
level. We don't think it makes sense. 

Opals Chinke werwillereturn “to thistssue 
perhaps this afternoon, Mr. Cary, to give you an 
opportunity to read the transcript and I will pose 
further questions on that, and I can advise you I will 
be looking at page 59 which is the area inspection 
form. 

ALwew Lewes 

O2 Drees Maclean; "returning ito youlLss Cans I 
ask you to turn to page 435 of the witness statement. 
At the last paragraph on this page, Dr. MacLean, there 
is an indication that: 

"At the local level, OMNR normally 

monitors’ populations of fish’ and) wildlife 

resounces:..” 

Now, stopping right there. Can you 
confirm for me that there has been concern in the 
scientific literature about the way in which the 
Ministry has been carrying out its fish population 
monitoring program and, in particular, there is concern 
about sampling bias in these fish population surveys. 
Can you confirm that, Dr. MacLean? 

DR. MacLEAN: A. I would have to point 


out that you are confusing inventory and survey with 
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monitoring. I think the reference that's on page 435 
is to local monitoring programs rather than to surveys 
or inventories. 

Q. That may well be, but my ultimate 
question here will be to relate that kind of concern to 
the inventory process. 

MR. LINDGREN: I would like to introduce 
as the next exhibit, Mr. Chairman, a document entitled: 
A Model of Bias in Lake Selection for Survey, authored 
by C.K. Minns, M-i-n-n-s. The document is dated 
November, 1986, published under the auspices of the 
Canadian Technical Report of Fisheries and Aquatic 
Sciences. 

THE CHAIRMAN: Exhibit 947. 

--~-EXHIBIT NO. 947: Document entitled: A Model of 
Bias in Lake Selection for Survey, 
authored by C.K. Minns, dated 
November, 1986. 

MR. LINDGREN: Q. Dr. MacLean, I take it 
that you are familiar with this document in that you 
are mentioned in the acknowledgements at page 12; is 
thatacorrect? 

DR. MacLEAN: A. I did read an earlier 
draft of this paper. I did not read the completed 
paper until you provided it to me. 


Q. So I take it that you have had an 
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opportunity to read the revised version? 

Aree eres; lL nave. 

Ore =LUvis not» my intention to go through 
in any particular detail, in fact for my purposes, Dr. 
MacLean, I would simply refer you to the abstract, page 
(iii). And looking halfway through that paragraph 
there 1s an andication that this author found that 
there 1s a bias towards lakes with four game fish and 
he found this bias in the MNR inventory database and 
the game fish in particular he is referring to include 
brook trout, lake trout, small mouth bass and walleye. 

The author then suggests that these four 
game fish species are represented in the database and 
that unsurveyed lakes, if they have game fish, will 
likely only have one of the four species present and, 
as he indicates in the remainder of the document, he 
discusses alternative schemes for eliminating or 
accommodating the biases. 

Now, first#of all/“prs-MacLean, can i ‘ask 
you if you agree with the basic thrust of this article? 
Do you agree with the results that he found? 

A. The basic thrust of the article, as I 
read it, is that given the objectives that Dr. Minns 
had, which was to estimate the total size of the 


fisheries resource in Ontario and what the impacts of 
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acid rain might be on that resource, that the database 
was biased. It was biased by the objectives that the 
resource manager had in terms of what those resource 
managers were collecting the data for, which was a 
different purpose. 

So in terms of being able to extrapolate 
to the whole resource, which is what Dr. Minns wanted 
to do, the dataset was statistically biased. 

Q. Thank you. Now, he was looking at 
the provincial inventory; was he not? 

Apmelthatest corrects 

O.s\Nowyemy question issthis,/)pDre 
MacLean: Given that the proposed provincial aquatics 
monitoring program is going to be looking at a small 
number of lakes, what are the implications of the 
findings of this article in the selection of lake study 
areas; in other words, how does the Ministry intend to 
avoid this perceived bias problem, particularly as it 
attempts to extrapolate the results of the study areas 
to across the province? 

Ae fobethink wekdidsdiscuss this item imi 
the update that we provided on October 5th. I'm not 
sure of the exhibit number. 

We indicated in that update that 


representativeness of the chosen lakes was a concern, 
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that we would be conducting data collections prior to 
the selection of the final study sites to ensure that, 
in terms of community composition and water quality at 
least, the lakes were representative of a broader set 
of lakes that we wanted to extrapolate to. 

Q. This leads to me the question I posed 
to you yesterday; and, that is: Would it not be 
desirable or advisable, in order to assure that the 
lakes are representative, to increase the number of 
lakes that will be looked at? 

A. I guess my response to you yesterday 
was not entirely a clear one. My feeling at this time 
is, given the uncertainties we have, especially in many 
of the major processes we are dealing with, that 
expanding the study design to a larger set of lakes 
really raises the possibility that we will be wasting 
money, that we will be replicating unnecessarily. 

I think what we have put in place is a 
process that takes a frequent look at what it is we are 
doing based on a number of study sites we have 
initially chosen, and identifies continuing concerns 
With those studies that we have in place; and if there 
are difficulties with those, if we are not able to 
extrapolate to the full set, which is what we want to 


be able to do, we will have to deal with that in terms 
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of project design. 

We have put in place an adaptive process 
to take care of the concern I think that you have, but 
at this time there is a high probability in trying to 
choose which studies in which lakes, that we would be 
wasting money by increasing the number of lakes 
substantially. 

Q. Thank you. Mr. Straight, perhaps we 
can return to you and I would ask you to turn to page 
444 of the witness statement. 

MRE tO PRALTGHTs ee ASe Yes. 

Q. I am not going to read the relevant 
portions into the record, but I will paraphrase them. 
The last two paragraphs suggest that for cavity 
dwellers and for area-sensitive species the actual 
impact of timber management is unknown to the Ministry, 
and for that reason the Ministry is going to assess 
population trends. Is that a fair reading of those two 
paragraphs, Mr. Straight? 

An ¥ Couldsils justy readathatiagain? 

OvemCertainlys 

MR. MARTEL: What page are you dealing 
with, Mr. Lindgren, please? 

MR. LINDGREN: Page 444. 


MR. MARTEL: Thank you. 
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MR. STRAIGHT: Now, could you repeat your 
question again, please, Mr. Lindgren? 

MR. LINDGREN: Q. Well, I am attempting 
to paraphrase the last two paragraphs on the page, Mr. 
Straight. 

I am suggesting to you that these 
paragraphs indicate that for cavity dwellers and for 
area-sensitive species, the actual impact of timber 
Management is unknown to the MNR and this is why the 
MNR is going to assess population trends? 

MEA ALGH lt eeA. we That ineparnt is 
certainly correct. We are concerned that there may not 
be habitat provided for those species. 

And in my understanding of what Dr. 
Euler's evidence, which it was back in Panel 10 
primarily, was that if there are species for which we 
should have some concern based on our current 
knowledge, those categories of species are the ones 
that we should look at first as a primary focus. 

OfamAST Oe Lromenonttoringathe. population 
of these species, Mr. Straight, would you agree that it 
may be more prudent to implement a management system 
that ensures that the habitat and life cycle needs of 
the species are provided? 


A. I think if you want an answer, ask 
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that question of the expert, he's sitting beside me, 
and I think he has really spent a fair amount of time 
dealing with those kinds of issues, but-- 

Q. That's fair enough. Dr. Euler? 

A. --do you want to rephrase your 
question. 

Q. Did you hear the question, Dr. Euler? 

DReMEULER 7 A.” Wests ll dia) Duceh us tein 
the interest of clarity and accuracy, would you mind 
repeating it? 

Q. The paragraphs indicate simply that 
the MNR is going to assess population trends for cavity 
dwellers and area-sensitive species-- 

As oYes.. 

Q. --without actually identifying what 
those species are. 

Ae eS. 

Q. My question was this: Aside from 
monitoring, merely monitoring these populations, would 
you agree that it might be more prudent to implement a 
management system now that ensures that the habitat and 
the life cycle needs of these species are provided? 

A. See, the problem is, what if you 
don't need to do that, what if they are already being 


taken care of by the current practice. See, that's our 
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concern. 

Our evidence -- the evidence is, we are 
uncertain about the impact on those species and we 
would say there may not be a need to impose expensive 
restrictions on companies and until we have more 
certainty about it, we won't impose those 
prescriptions. 

Oven Well mir amshesitantetosget into the 
discussion we had about the red-shouldered hawk, Dr. 
Euler, but I thought we had agreed that it would be 
desirable to implement that kind of a program just in 
case you're wrong? 

AmebYes,Gandvwe are right®back into it. 
What do you do just in case you are wrong? How much do 
you spend just in case you are wrong? How much 
assurance do you have to have before you undertake an 
activity? 

It is a dilemma. As Ms. Koven pointed 
out, we sare constantly receiving criticism from both 
Sides of that issue and we are trying to skate between 
the two positions as carefully as we can. 

MR SeMARTBIfagel ts Sthineace:, 

DRIGSEULERe EWellom@sure mere mean, =the fact 
is, there is a great deal of uncertainty about these 


problems and we are moving as fast as we can with the 
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kind of structure we have to reduce that uncertainty, 
but it takes a lot of hard work to reduce it. 

MR. MARTEL: I said you were skating on 
thin ice @prmasulver. 

DR. EULER: Yes, I know, I heard you. Of 
course we are skating on thin ice. I mean, this is 
tough stuff and trying to make a measured and 
reasonable decision in the face of the need to be 
reasonable and protective versus the need to not impose 
excessive cost is a very difficult set of decisions. 

You see, remember now we are talking here 
about uncertainty about, for example, area-sensitive 
Species. We have no evidence that they are in trouble. 
Our concern is our level of uncertainty. 

MR. LINDGREN: Q. And given that level 
of uncertainty, Dr. Euler, I repeat my question: 
Wouldn CeuL Heeprudene to undertake management measures 
to ensure that there are no further declines in the 
population as opposed to merely monitoring the 
population? 

DR SEULER Ss SAWS Seed Iethink? thes prudent 
thing to do is what we are doing and that's put a fair 
bit of money into addressing that question as carefully 
as we can, and that's what's in the effectiveness 


monitoring program, is get out there and reduce that 
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uncertainty as fast as you can, as carefully as you 
can. I think that's the prudent thing tosedo. 

You see, if you look at -- for example, 
let's take old growth area-sensitive species which are 
a hot topic. If you look at the evidence in 10 and 
some of the other evidence that the Ministry has 
presented, it doesn't appear that there is any shortage 
of old growth forest in northern Ontario, you see. So 
based on my understanding of the evidence that was 
given by my forestry friends, it looks as though right 
now we have a good supply of old growth forest; in 
fact, it's a problem we have so much, as I understand 
its 

Now, Slt SishhardFtosconceivetithateasiof 
right now, on this day in November at twelve o'clock 
that we have -- that we are in danger of losing our 
area-sensitive old growthers, but we are not content to 
just stop there, we are putting in a pretty 
comprehensive effectiveness monitoring program to check 
Chae out. 

O-wiWelly DTiwould suggest that there is 
one; othem«<action «thatwthe Ministry jhas taken that is 
relevant here and that is the development of the 
Woodland Caribou Guidelines, that would address the old 


growth concerns perhaps of that species; is that 
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COrrect orenoctes 

A. Yes, it would address that issue. 

Q. My question is: Given that that 
would be prudent to do for the woodland caribou, would 
it be prudent to do it for other species of concern 
rather than merely monitoring the population? 

A. Well, I think we are doing more than 
just merely monitoring. You see, we have got the 
effectiveness -- effects/effectiveness study. See, 
where we are going to put quite a bit of money into 
measuring the impact of timber harvest on these species 
of concern. 

So we will know - and we are using kind 
of a fancy phrase here - reduce the uncertainty, but we 
need to know more about what is happening out there. 
See, that's our problem, is that we have lack of 
research on red-shouldered hawks, it just isn't at our 
fingertips. If we had it, we would take clear decisive 
action) but "*thefiact Vs Pe -doesnwteexist. 

Q. But given that understanding -- 

MR. LINDGREN: Sorry to pursue this, Mr. 
Chairman, but the Ministry has deemed it necessary to 
produce a memo that indicates that it would be prudent 
to follow these recommendations and these 


recommendations are an interim measure only. 
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Q. I am asking you again: Would it be 
adviseable to implement similar interim measures for 
other species of concern? 

DR. EULER: A. Well, I don't think we 
need to do so at this time. 

Q. Thank you. 

THE CHAIRMAN: Is this a convenient time 
for the lunch break? 

MERGE NDGREN: aves? 10) 1s7eMreechairman. 

THE CHAIRMAN: Very well. We will return 
ateli 452 
—--Luncheon; recess taken at 12:15«p-.m. 
peeOnRhesuming@ate55 sp sme 

THE CHAIRMAN: Thank you. Be seated, 
please. 

MR. LINDGREN: Thank you, Mr. Chairman. 

Q. Dr. Euler, before I proceed, I do 
have one clean-up question to ask of you. Just before 
we broke this morning you were speaking of the lack of 
data on the red-shouldered hawk and how certain 
uncertainties flow from that. 

Myequestion topyoujaDr. Euler, is this: 
Does that lack of data typify the situation with 
respect to other non-game species of concern? 


DR.stEULER ceeeAn? Yess vitidoes. 
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Osea Thank! you, Mr. Straight; can I ask 


you tos turn*toetable® 27inwDocumenteNone 2yeithataais? at 
page 445 and, in particular, I would ask you to look 


page 448. 


MRVESTRAIGHT: "(Ae SYese Cle navenrtyriMr. 


Lindgren, perhaps just before you ask me a question, 


you had asked over the break or at lunch if I would 


confirm those figures from Table 1 and those numbers. 


OO; @eLess 


28118 


at 


A. And that dealt with where there was a 


listing of the 36 effects -- potential effects of 


timber management activities that were explored during 


the ESSA exercise and the last column was an attempt 


indicate where observations on the potential effect 


to 


might be possible through local monitoring. And those 


results should say: yes-12; no-22; one possible, and 


one special study. 
0. Okay) thank you. 
A. OKay. 
Q. Do you have page 448 before you? 
ee “EC Sheela Oe 


Of "Men eStraiont’, atheslast mtemiton ithe 


page, the last resource value on the page is identified 


as flora and beside that we see a statement that: 


"Most species likely unaffected or 
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unknown." 

Then reading across this table provincial 
guidelines are listed as the mechanism to prevent, 
Minimize or mitigate adverse effects on that resource 
value. 

Domivgtake tthrsmto "mean; (Mr. Straight, 
that the Ministry has in place a specific guideline to 
protect flora from the effects of timber management? 

A. No. The intent in referencing 
provincial guidelines there was specifically to refer 
Co_the fact, thats neusingd ese nemodityingstimber 
management activities using the existing provincial 
guidelines, they would provide, or could provide a 
degree of protection to flora species. 

One LswatethiesMinistrhy iseintention to 
produce a specific guidelines for the protection of 
flora species? 

Meee NOotwatithias time. 

Ope Mire eGordonyeis =thisgaamatter thatethe 
stakeholder committee might be expected to make 
recommendations on; that is, the need or the possible 
need for a specific flora guideline? 

MR. GORDON: A. We are -- the intent 
right now is to have the stakeholder committee deal 


with the current guidelines and any future guidelines 
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that we develop. We weren't specifically intending to 
ask them the specific question that you are asking. 

Ow Okay uthank "yous meMuwastraLgnt ,ecan aL 
ask you to refer to Document 942 which are our 
interrogatories on this matter. 

MR. STRAIGHT: A. What specific 
question, Mr. Lindgren? 

Ome imilooking fatvOuestzonaNno. 500and, 
in particular, I'm interested in question (a) and 
answer (a). Do you have that, Mr. Straight? 

AY Vesyerivdoe 

Q. In question (a) we asked for a list 
Of: 

",..all scientific studies conducted by 

or for the MNR that support the 

proposition that most flora species 
within the area of the undertaking are 
likely unaffected by timber management 
activities." 

And the answer is that: 

"There is not a long list of studies that 

address the issue of how populations of 

plant species that occur in the area of 
the undertaking are affected by timber 


management." 
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Isfit fair to’say; based von this answer, 
Mr. Straight, that the MNR has conducted no studies to 
Support that proposition? 

A. In terms of the type of studies that 
MNR has or hasn't conducted, I would refer that 
specificwuqnestzon, BiaLeigcouldyetotmye@iriendratimy right 
here, Dr. Euler. 

Q. Well, Dr. Euler, you have experience 
in the area of flora? 

DR. EULER: A. Yes. 

Q. Then please proceed. Perhaps, Dr. 
Euler, I can ask you: Did you prepare the response to 
this interrogatory? 

A. Yes, I helped with the response, yes. 

Q. Were you the principal author? 

A Yes. 

Q. Thank you. 

A As far as I know MNR has not 
undertaken any scientific studies that support this 
proposition. 

Q. Then the next part of the answer goes 
on to refer to the Argus Atlas on rare vascular plants 
in Ontario. And then the answer goes on to state: 

"A brief review of this document reveals 


that few rare plants in Ontario occur in 
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the area of the undertaking and those 
that do tend to live in habitats that are 
not subject to timber harvest (eg. rocky 
outcrops and ridges)." 


Now, stopping right there. Dr. Euler, 


you may be aware that in Panel 6 we asked a similar 


interrogatory, 


it was Question No. 3, and this is found 


in Exhibit 233. The question was: 


indicates: 


"Please provide a list of the relatively 
few species referred to in the 
sentence..." 

And the sentence reads as follows: 
"Relatively few are species of forest 
habitat in the area of the undertaking." 


And the answer to that question 


"There are 155 species in the area of the 
undertaking, the list being derived from 
the Atlas of Rare Vascular Plants of 
Ontario is currently in preparation and 
Will be sent to you as soon as possible." 


MR. LINDGREN: Mr. Chairman, we did 


receive that documentation. 


Q. Given, Dr. Euler, that there are at 


least 155 species in the area of the undertaking -- 
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that there appear to be at least 155 species of rare 
plants in the area of the undertaking, I'm unclear as 
to why the Ministry still takes the position that few 
rare plants in Ontario occur in the area of the 
undertaking? 

DR. BULER: A. Well, it's a relative 
matter in my view. There are a great many species in 
the area of the undertaking and it's a relatively small 
number compared to what is there, if you're just going 
to count up the species, and then you add that to the 
fact that most of them don't occur -- most of them 
don't occur where active timber management occurs. 
It's a relative matter. 

Q. Would you agree that there is at 
least: a possibility that the list of 155 species is 
incomplete, there may in fact be more species? 

A. There is at least a possibility of 
that, yes. 

Q. Are you aware if in fact that is the 
case? 

AY Nose iva note 

Q. In the answer to paragraph (a) there 
is a further indication that: 

"There are very few instances where 


people have brought to the Ministry's 
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attention that a plant species was a 

concern in a planned timber harvest.” 

THE CHAIRMAN: Is that a question? 

MR. LINDGREN: I am trying to formulate 
one here. 

Q. In the Ministry's reason then -- or 
in the Ministry's opinion, the reason why few rare 
species of plants are at risk in the area of the 
undertaking is that by and large most of them tend to 
live in habitats that are not subject to timber 
harvest? 

DR EULER») (Ace esr 

MR. LINDGREN: Now, Mr. Chairman as I 
just indicated we did pose a similar interrogatory on 
this question back in Panel 6 and we received basically 
the same answer. And quite frankly, Mr. Chairman, we 
are not satisfied with it. 

THE CHAIRMAN: Deal with it in your own 
case then. 

MR. LINDGREN: Well, I think I'm 
permitted to ask Dr. Euler for a clearer identification 
of the species that may or may not be at risk in the 
area of the undertaking as a result of timber 
management activities. 


Q. And the Ministry's view, Dr. Euler -- 
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THE CHAIRMAN: Just a moment. Would you 
change your answer previously given? Are you familiar 
with the answer previously given? 

DR. EULER: In Panel 6? 

THE CHAIRMAN: Yes. 

DR. EULER: Well, I would hate to use the 
word familiar, I have read it, but it has been some 
time, Mr. Chairman. 

THE CHAIRMAN: Well, I guess without 
going through it, what we are trying to ascertain is 
if: You are not going to change your previous answer, 
if you're not going to change the previous answer given 
by whichever witness gave that answer materially, then 
we will move on. If you are going to give a different 
answer on behalf of the Ministry, then we will hear 
from you. 

MR. LINDGREN: Well, perhaps in fairness, 
Mrs Chairman, I could reask the question then and we 
will see if he can answer, or whether he will answer. 

OwMehevailestioniisnthis?, Drs Euler: 40in 
the Ministry's view, what are the specific species of 
flora in the area of the undertaking that may be 
adversely affected by timber management activities? 

DReeinULER Se AL getlegust kceantte brings those 


species right from my memory and list them for you 
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right now. 

MS. MURPHY: In this interrogatory we 
have noted at the bottom in answer to this question 
that this was previously discussed in this 
interrogatory that is now being referred to, No. 3. 

It was also the subject of an answer to 
an undertaking which was, as I recall, a fairly lengthy 
chart that listed plants and so forth, and that there 
is also a transcript of evidence on this matter in 
Volume 56 that deals with it. 

THE CHAIRMAN: Did that chart and the 
list of the plants relate to the area of the 
undertaking? 

MS® MURPHY:© -Yesurte did eAndimy best 
understanding right now is that the chart was provided 
to my friend, in fact one page of it was marked as 
EXhbDit! 25 BUtyeeasmisrecal) =1tis aslonger charctmouc 
I think my friend put in one page at one stage in 
cross-examination. 

THE CHAIRMAN: Do you recall that 
documentation? 

DR EULER SG Well => 

THE CHAIRMAN: Not the specifics of it, 
but do you recall what the documentation contained? 


DR. EULER: Yes, in a general way, sir. 
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THE CHAIRMAN: And would that contain the 
list of those rare plants within the area of the 
undertaking? 

DROS EULER. @2Welljelethink#ss: 

MR. LINDGREN: Mr. Chairman -- 

DReeEULER >) @lomenot stotalily Jsure. 

MR. LINDGREN: Mr. Chairman, it does list 
the species of plants that are in the area of the 
undertaking. There is, as you may recall, a number of 
columns? Gthis@is Jneexhibit 6235 4—shiwasmit intending! to 
get into it - this is the one-page extract from this 
rather lengthy document. 

There are a number of columns. The far 
right-hand column is entitled: Reason Species is 
Assumed not Subject to Timber Management Activity. And 
as far as we can determine that column is still blank, 
we have never yet been provided any information that 
identifies why these particular species are not subject 
to the effects of timber management. 

Q. Dr. Euler, given that you are unaware 
at this point to identify the specific species which 
are not at risk, can I ask you to -- 

THE CHAIRMAN: Well, isn't it easier to 
identify the ones at risk. I mean, it would be a much 


smaller list; would it not? 
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MR. LINDGREN: In fact that was my 
question to Dr. Euler. Can he produce a list, not at 
this time, but will he undertake to produce a list of 
the flora species that the Ministry believes may be at 
risk in the area of the undertaking as a result of 
timber management activities. 

MS. MURPHY: And, Mr. Chairman, I think 
what we would say is that we have done what we can do 
and that it will be found by my friend in the answer to 
the undertaking which was provided on January 31st, 
1989, and I don't have it here, unfortunately. 

MR. LINDGREN: I do have the answer to 
the undertaking. The answer to the undertaking is 
almost identical to this, in that it does not indicate 
the specific species of plants that may be at risk as a 
result of timber management activities. 

THE) -CHADRMAN sm Alsliter i ght.4 eCan¥ yous go 
beyond that answer in that undertaking? 

DR. EULER: Well, you should understand 
that that's a bit of a time consuming request. The 
list -- the Argus and White Atlas is a very thick 
document and would take quite a bit of time. Now, of 
course we can do it, but it will take some time. 

MR. LINDGREN: Mr. Chairman, That rough 


analysis has already been done, Mr. Chairman. In 
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answer to the undertaking we have received a list of 
155 species, but we have not -- these are the 155 
species that occur in the area of the undertaking. 
This is not a list of the rare species that may be at 
risk due to timber management activities. 

The basic leg work has been done in my 
submission, Mr. Chairman. I think basically we could 
are just ask -- this undertaking could be completed by 
having the far right-hand column in this document 
completed. 

MS. BLASTORAH: Mr. Chairman, if I could 
deal with this matter because I don't believe Ms. 
Murphy was here in Panel 6. 

My recollection - and again I don't have 
a copy of the undertaking either - my recollection is 
that Forests for Tomorrow were provided with this 
fairly extensive chart and during the evidence of Panel 
6 it was explained what the reasons for having that 
right-hand column was, the column is entitled: Reason 
Species is Assumed not Subject to Timber Management. 
There was extensive cross-examination on that during 
Panel 6 and Mr. Kenrick gave an extensive series of 
answers in relation to that. 

An undertaking was given to provide what 


information we were able to within reasonable efforts 
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to fill that column in for rare species occurring in 
forest habitats in the area of the undertaking. 

A response to that undertaking was given 
and we heard nothing back with regard to that response 
Since Panel 6, at least not that I am aware of, and 
basically the nature of the response was that wherever 
rare species -- or rare, or I believe, endangered 
species - I don't recall the exact wording - but 
basically the substance of the answer was, if they are 
in forest habitats, they are at risk. 

And beyond that, I don't know exactly 
what Mr. Lindgren wants. But essentially he asked 
exactly the same question -- or Mr. Castrilli rather, 
in fairness, asked the same question in Panel 6 and an 
answer to that very undertaking was given at that time 
and until today I had no reason to believe that that 
answer was not satisfactory. 

THEE CHATRMAN el takerity Dr. Euler, you 
don't know whether those plants are physically located 
Within areas that are going to be subject to forest 
management activities, or if you did, they would be 
considered at risk; is that... 

DREMEULERCae Les. aa limatradrevplantsis in 
the area where timber harvest is going to take place, 


and we know that, yes, then we would take some action 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 26 lo2 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


to deal with it. 

THE CHAIRMAN: But you do not know that 
there are any of those 155 species that are in fact in 
areas on which you are planning to undertake timber 
management activities? 

DR. EULER: Well, in a few cases we might 
know of a few; most of the time we don't. 

THE CHAIRMAN: Well, I don't know where 
we go from here, Mr. Lindgren, but I don't know that 
it's going to be all that useful to have him go through 
the list and just indicate to you that there may be 
some species that, if found, will be at risk. 

MRE SLINDGREN sh nQ0Rpeeiwolaquestions, Dr. 
Buler =) First Of ally dorteunderstandeyoun previous 
answer to mean that rit's MNR's position that all flora 
in forest habitats in which timber management occurs 
may be at risk? 

DR. EULER: A. What do you mean by 'may 
besat niskis? 

O. Well, if I understand the thrust of 
this discussion, if the rare vascular plant is found in 
a forest habitat in which some timber management 
activity may occur, those rare plants may be at risk. 
Is that a fair assessment of the evidence to this 


point? 
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A.wewWell 7 Is think? so-.eWalt Geunderstand 
youreorrectly] fecthink= so. 

Q. Well, what point are you not clear 
about? 

A. Well, see, it's really hard. The 
phrase ‘at risk’ is a difficult phrase to know what you 
mean. Risk of what? Risk of being extirpated, risk of 
having the population go down, risk of a local 
extinction. So that is hard to understand. 

And then the concept of rare, because I'm 
not sure that you have always considered rare plants -- 
I mean, are we talking about something that has an 
official designation of rare as in Argus and White, for 
example. 

So I would like to be helpful here, but 


the implications of your questions are far reaching and 


it's difficult to answer them unless we have a clear 


understanding of what they mean. 

MRS. “KOVEN 37) Dra huver, wnow cou dtvou 
answer that question? Didn't you just say a few 
Minutes ago that the MNR hasn't undertaken any studies 
to look at how timber management would affect 
populations of rare plants? 

DR. -EULER:*” *Yes'; “thats correct. ) We 


haven't undertaken any special or scientific studies. 
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See, the way we would deal with it normally is try to 
find out if a rare plant is in an area of the 
undertakingsand peuteLtceis;stfeit-comessto-our 
attention, take some action. 

MR. LINDGREN: Q. Dr. Euler, while we 
are on the topic of rare, can you confirm for me that 
the definition of rare as used by Argus and White 
differs from the Ministry of Natural Resources 
definition of rare, a rare species? 

DR. BULER: A. It probably does. 
Although it's been a little while since I have read 
that definition in Argus and White, but it's very 
likely that it does differ somewhat. 

O-ee Thankyou se) Returning sto sthe 


interrogatory then, Dr. Euler, answer (b) indicates 


Ghats: 
"Flora species likely to be affected by 
timber management activities can be found 
by consulting the publication cited 
above." 
ANdMOnwtomthesmnext —- ch sorry, I'm 
reading the wrong -- I should be referring to Question 


13, i aplogizestor thatwin~thessame exhibit. 
Here in question (b), Dr. Euler, we 


asked: 
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"Does the MNR intend to carry out similar 
monitoring for invertebrates, flora or 
aquatic organisms that may be at risk due 
to timber management activities? " 

And then in the answer to question (b) 
there is an indication that: 

"The MNR does intend to monitor 

endangered, threatened and rare 

invertebrates and flora species that are 
potentially at risk as a result of timber 
management." 

Let me ask you: What is meant by the 
phrase ‘rare' and what is meant by the phrase 
‘potentially at risk'? 

A. Okay. In the context of this answer 
"rare’' would correspond to the definition that the 
Ministry uses which has been available to you I think, 
we have a sheet on that anyway. And then ‘at risk' in 
this setting because of our objective of viable 
populations, would be a risk of losing viability. 

O- =-ThatWrsrpotentiallyeateriskyot losing 
viability? 

ASSP. es: 

MR. LINDGREN: Perhaps, Mr. Chairman, it 


would be advisable just to introduce as the next 
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exhibit the MNR definition of status categories: rare, 
threatened, endangered, extirpated, and extinct just to 
clarify any misunderstanding that might arise in this 
cross-examination. 

THE CHAIRMAN: It's already on the record 
though, it's already exhibited as part of another 
document; is it not? 

MR. LINDGREN: I believe that it is. 
Perhaps just distribute it for the purposes of this 
discussion. 

THE CHAIRMAN: (nodding affirmatively) 

MR. HUFF: (handed) 

MS eDUAS TORAH Mr eCharrman, justofor 
the purposes of the record, since I did indicate that 
the undertaking I was dealing with earlier had been 
dealt with in the evidence of Panel 6. I've found the 
transcript reference and I believe this is Panel 7. I 
don't have the volume number, but the transcript pages 
aTeRIS26mtomo528) andi Lawouldi justerefer vou 
specifically to a portion of the testimony of Mr. 
Beechey in which he said: 

"And I would hesitate, for example--" 

This is at page 9528, lines 2 and 
following: 


"I would hesitate, for example, for 
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someone to present me a list of the 2,000 
or so flowering plants that might occur 
in the area of the undertaking and before 

a form like this sit down and kick off 

and read which ones of those might be of 

certain, and I would suggest that you 
probably wouldn't get a plant ecologist 
on the continent that would be prepared 
to undertake that kind of an exercise 
within this kind of a setting, it would 
just require an awful lot of work." 

Those are the relevant portions of the 
transcript, and the undertaking I believe is also 
filed. 

MR. LINDGREN: Mr. Chairman, I'm unclear 
why that could not be dealt with in re-examination. 

OnE Dre hulerts—-— 

THE CHAIRMAN: Well, you have got the 
answer, Mr. Lindgren, and if you want to deal with it 
further, call your own evidence on it, get in a plant 
ecologist of your own and put it on the record through 
your own witness. 

MR. LINDGREN: Very well, sir. 

OO. Drevkiler, intr vourtdiscussiongot, the 


answer to Question 13(b) of the interrogatories you 
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referred to the Ministry definition of rare. And in 
the document that we just distributed it's indicated 
that rare species means: 

"Any indigenous species of fauna or flora 

that is represented in Ontario by small 

but relatively stable populations, and/or 
that sporadically or in a very restricted 
area of Ontario or at the fringe of its 
range, and that should be monitored 
periodically for evidence of a possible 
decline." 

Having reviewed this definition, Dr. 
Euler, which rare flora species will be monitored 
periodically for evidence of a possible decline? 

DR. EULER: A. We haven't decided that 
Vel. eo) lhat Js@one! of thettinst stasksethat our 
monitoring committee will have to decide. 

Q. Do you have some candidate species in 
mind? 

A. Well, I can probably talk about -- 
there is probably some orchids, some relatively rare 
orchids that would appear on there. There may be some 
rare sedges that we may monitor. Those are candidate 
species. 


Orchids are the species that usually jump 
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to mind first and the orchid family is a big family and 
several occur in northern Ontario and I would guess 
that they would be strong candidates right off the bat. 

MR. MARTEL: When will we know, Dr. 
Euler, what those -- when will you make a decision? 
Have you any idea how long down the pike they are 
talking about before... 

DR. EULER: Well, yes, it has to be in 
the next few months because we have got to get the 
program underway. We have funding for it and our 
population monitoring committee has met a couple of 
times, and we have stakeholders on that committee. 

So we have, for example, an FON rep and 
we'll be seeking advice of botanists and plant 
ecologists to help us make those decisions. 

MRE MARTEL? 2Okayr 

MRe LINDGREN?) @0Oco Canti?aska#you to 
return then to question 50(a) of the interrogatories, 
this is the passage that I read before. 

In answer (a), the second full paragraph, 
there is an indication that: 

"There are very few instances where 

people have brought to the Ministry's 

attention that a plant species was a 


concern in a planned timber harvest." 
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Dr. Euler, is this the reason why rare 
fauna are not at risk, or rare flora are not at risk 
because the public is not bringing them to the 
attention of the Ministry? 

DReeSULERS Ae Oheno® 

Q. Then why has that statement been made 
in relation to the question: 

"Please identify the flora species that 

are likely to be affected?" 

Atal eameSOLrry,,o Lim confusedtas What. isiit 
that you want me to answer? 

Q. There is a statement in the first 
part of the paragraph that: 

"A review of Argus and White reveals 

that few rare plants occur in the area of 

the undertaking and those that do occur 

in the area of the undertaking tend to 
live in habitats that are not subject to 
timber harvest." 

I take that, it's a statement that some 
of the reason or rationale for the Ministry's view that 
most rare species are not at risk. And then the next 
part of the paragraph there's a statement: 

"There are very few instances where 


people have brought to the Ministry's 
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attention that a plant species was a 

concern in a planned timber harvest." 

My question was: Is this the reason why 
flora species are not at risk? 

A. See, there are two ways the Ministry 
gets information, the first way is through the 
literature, through scientific studies and Argus and 
White represent that source of information; the second 
source of information is people who tell us things. 

So what I'm saying is, we've had very 
little information that would suggest that there are 
problems in this area and in the absence of this 
information, we just have to conclude that the risk 
is -- that our rare species are going to be made 
non-viable because of timber management is relatively 
low. 

Now, maybe I don't quite understand what 
you are saying and maybe I didn't answer that clearly. 

QO. Well, perhaps we can address this 
misunderstanding by looking at an actual example where 
a rare species was apparently brought to the attention 
of the Ministry of Natural Resources. 

MRi@ceLUINDGRENSarAnawinwithatiredardcy Mre 
Chairman, I would like to file as the next exhibit a 


letter dated September 29th, 1989 from the District 
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Manager Kenora District, Ministry of Natural Resources 
to Dr. Ross Henderson. 

MR. HUFF: (handed) 

THE CHAIRMAN: Exhibit 947. 

MS. BLASTORAH: I believe that is 948, 
Mr. Chairman. 

THE CHAIRMAN: That's right, sorry. 

MR. CASSIDY: We are about there, Mr. 
Chairman. 

GuslcAHIBITSANO. 2948: gehetter from (District Manager, 
Kenora District, eMNR «to Dr. koss 
Henderson, dated September 29, 
1989. 

MESeUINDGCREN@'O. es eDree Buller, ecanvl «ask 
YOuUseCOSCUDNMCOspagem2 got thathexhi bit. @sAnd=just to 
paraphrase that first paragraph, there was apparently a 
concern of Dr. Henderson that there were rare orchids 
present in the proposed cut area and that these were 
broughtaatoethesattenticoneot 4thevdistrict!mEfice. 

Now, the second line of that paragraph 
indicates that: 

"The Ministry's query to our regional 

office revealed that none of the plants 

in question were rare or sensitive since 
they were not on the Ontario Endangered 


Species List or the Manitoba Endangered 
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Species List." 

Now, stopping right there. Dr. Euler, is 
it the Ministry's position that a species is only rare 
if it's on the endangered species list? 

DRZSEULGERC3 WAS @ No ono mand 4thi sisi 
eoror. 

QO. I am sorry, the MNR's response in 
this exhibit is in error; is that what you are saying? 

Awe” Yes.) s Il’mtsayingnithateices ankerror. 
That simply is an error. 


THE CHAIRMAN: That statement is not 


true? 

DReLUGE Ree seeer. 

THE CHAIRMAN: Right. 

MReMLINDGREN :2) &O i eSomthen sal ttake. At 
thenwthatis— 


DR. EULER: A. The Ontario Endangered 
Species List is a very specific piece of statutory 
legislation and it lists the species of animals and 
plants, okay, and so one can't conclude that because 
somethinomsisrnotmontithismelist siiteuscenoterare.@6 oor ny. 
about the double negatives there. 

Ow <hankey our 

APO sisjustesimply-an erroreinetacteand 


an error was made in that particular sentence. And I 
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mean, I can't saying anything else because it's simply 
an error. Someone made a mistake. 

Now, you see, our people in the field are 
faced with a very difficult problem and they were -- as 
you can see in that next sentence, they were concerned 
about this so they called the Botany Division of the 
National Museum of Natural Science and somebody at that 
museum confirmed this. 

Q. Well, perhaps -- we don't know what 
was confirmed, it is possible it was confirmed that 
these species were not o the endangered species list? 

A. That's right. That's maybe what they 
confirmed, or maybe they confirmed that they weren't 
rare. We are just not sure what they confirmed. This 
may have caused some confusion, and it sure has. 

THE CHAIRMAN: Okay. Notwithstanding 
thatwelti *you *gouto «the next paragraph, would the 
solution -- even if you concluded if the answer was 
Chater s®rare@or ites econsidered to be srare, be, the 
same? Would it be dealt with in an area of concern 
planning process? 

DR eDULEReecanweeyust. read “the 
paragraph, sir. 

THE CHAIRMAN: Yes. 


DR. EULER: Oh yes, sir, yes. 
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THE CHAIRMAN: So the response would be 
identical if Mr. Pyzer replied correctly in that top 
paragraph? 

DR. EULER: Well, I believe so. I mean, 
that is the way you would deal with it, you would 
develop an area of concern and an area of concern 
planning, and then all the compliance monitoring and 
the whole process. 

ME. «LINDGREN: =10%7  "Drekuler, @Mre Pyzer 
then actually lists the species of concern in that 
particular instance. 

Can you.confirm for me that —— 

MS. MURPHY: Excuse me, let's not 
misinterpret the letter. The letter speaks for itself 
and. L:don{t thinks fromamy readingsofmthise etter, ene -s 
listing the species of concern. He's saying that he 
had checked with the Botany Division of the National 
Museum of Natural Sciences and they have stated that: 

",..an international treaty prohibiting 

trade in orchids does exist. This may 

have caused some confusion as to the 
rarioveormthnemtoldowing plants.” 

It appears that this list is referring to 
that sentence. 


MR. LINDGREN: Mr. Chairman, these are in 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 28145 


Straight,Euler,MacLean, 
Tworzyanski 
cr ex (Lindgren) 


fact the very plants, the existence of these plants 


that Dr. Henderson brought to the attention of the 
district. I'm prepared to file the letter that 
prompted this response, if Ms. Murphy thinks that is 
appropriate or necessary. 

THE CHAIRMAN: Okay. Well, without going 
too much further, because Mr. Pyzer is not here and we 
are trying to interpret what his response was, Dr. 
Euler has indicated that he misspoke himself in 
paragraph (ii) as to whether the list of plants brought 
to his attention by Dr. Henderson were in fact rare, 
okay. 

We have ascertained from Dr. Euler that 
notwithstanding the error in categorizing them, those 
plants would nevertheless be treated in the same 
fashion under area of concern considerations. Is that 
not what the second paragraph says? 

DRE -BULERS @ Yes) Sire, ethnat=scorrect. 

THE CHAIRMAN: And it refers to the 
plants -- it talks about 'these plants', which we 
assume means the list of plants above or the list of 
plants submitted by Dr. Henderson in the first 
instance. "Is that not the ‘case? 

MR. LINDGREN: That is the case. 


O-eeUieeouler, 1 take 1t that you have 
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some familiarity with these species of plants? 

DR. EULER: A.» Well,»let me --) what do 
you mean by ‘some familiarity'? 

Q. Well, perhaps I can focus my question 
in this way, sir: Can you confirm for me that the 
Greater Rattlesnake Plantain species which is referred 
to as item No. 3, can you confirm for me that that 
species is not known between Saskatchewan and Lake 
Superior? 

AtwaNoueLlican’ tuconftirmathat justarrom 
memory. 

Q. Will you undertake to make the 
enquiries and advise me? 

THE CHAIRMAN: What is the relevance of 
that? 

MR. LINDGREN: The relevance, sir, is 
this: Assuming that this plant has been properly 
identified at first instance, this may well be a 
Significant range extension of a species in question, 
and that is the question I want to put to Dr. Euler. 

THES CHATRMANcemOkaveweMreaglindgrenhe Just 
a moment. I want to make sure that we are all on the 
Same wavelength, or this examination is not going to 
get very far in this area; and, that is, whether or not 


it's rare, if it's endangered -- on the endangered 
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list, I take it there is statutory ways of dealing with 
it, there is statutory prescriptions in effect to deal 
WLitheite 

DR. EULER: (nodding affirmatively) 

THE CHAIRMAN: If it is rare, under your 
definition, the Ministry's definition of rare, then it 
Will be dealt with under an area of concern planning 
process. 

DRSLSvUBR ee yves, uMreeCchairmangethat'’s 
COrLects 

DHESCOATRMAN:- @olLieiters notyrare bates 
common, it won't necessarily be dealt with under an 
area of concern planning process. 

DimeenUURR: Yess thats correct. 

THE CHAIRMAN: And that is the sole -- 
and I'm asking this as a question: Is that the sole 
ramifications that we are to draw from the various 
categories of whether it's endangered, rare or 
non-rare, common? 

DRGBCUUBR mares, Mr. Chairman, that is 
cornect. 

THE CHAIRMAN: Okay. And, therefore, 
where it occurs in terms of whether or not there are 
planned timber management activities will determine in 


effect how it's handled. 
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MRO EULER Ghee’ eS 7aiS U7, 

THE CHAIRMAN: Is that correct? 

DR. BULER: Yes, sir. 

THE CHAIRMAN: So the fact that a 
particular plant doesn't occur between the Saskatchewan 
border and Lake Superior or whatever geographic area 
you just referred to, does that matter? 

DRA EBULER 3 o.Welles no-aisitnote 1 nemy 
opinion. 

MR. LINDGREN: Q. Dr. Euler, in your 
opinion are any of these five species rare? 

DR a JEULER Si a) Adie dong thwantutornus t say 
that glibbly off the top of my head. There is a couple 
of thousand plants in the area of the undertaking, 155 
of them are in some category and you just don't carry 
that in your head. 

For me the fact that Dr. Henderson 
identified a concern about them is enough to put them 
into the planning process at the area of concern and 
develop some solutions about how to deal with his 
concern. 

THE CHAIRMAN: And so the fact he 
identified them in his mind as being rare or of 
concern, would that automatically trigger in the 


Ministry's view how it would be dealt with? 
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DR. EULER: Sure, I believe it would. 

THE CHAIRMAN: Is that the response of 
Mr. Pyzer in effect? 

MR. EULER: I believe so, sir, yes. 

MRS. KOVEN: Excuse me, I think -- I just 
read “this ‘quickly, “but isn't Mr. “Pyzer talking “about an 
area of concern for reasons of the guidelines for 
fisheries and water quality as opposed to an area of 
concern specifically to protect those species? 

DR. EULER: It looks like he is, yes. 

MRS. KOVEN: So in fact they are being 
afforded protection through another means? 

DR. EULER: Yes, and it was unnecessary 
to take any extra steps. 

MRS] KOVEN: —"*I guess the question is:;:”"If 
they were not going to employ the fisheries guidelines, 
what would have happened to the flora in that case? 

DR. EULER: Well, I think that some 
prescription would have been developed to carry out the 
protection that was needed. 

THE CHAIRMAN: Through an area of concern 
planning process? 

DR. EULER: Yes, through an area of 
COncernepianniigapLocess that Ss right. 


THE CHATRMAN?> Now; is thatenotethetgist 
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of what we are doing here? 

MR. LINDGREN: That is not my reading of 
this document, Mr. Chairman. When I look at the last 
sentence of paragraph No. 2, there is an indication 
that: 

“As the forest is regenerated and again 

evolves through its various complex 

ecological stages we would expect that 
such plants would again re-establish 
themselves." 

THE CHAIRMAN: So what? 

MR. LINDGREN: It sounds like they are in 
an area not protected by an area of concern but, in 
fact, are in an area of operations. 

THE CHAIRMAN: But he just says above 
that: 

"We See of the opinion that the "Areas of 

Concern" as required by existing 

environmental protection guidelines and 

the aesthetic skyline reserves as shown 
on the attached map will provide the 
necessary protection for these plants 
within your immediate area." 

Is that not what he said? 


MR. LINDGREN: That's correct, he did say 
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that; although, there are two points to be made here, 
Mr. Chairman. He does not indicate that the plants 
themselves are in the areas of concern; secondly, areas 
of concern themselves can be harvested. 

THE CHAIRMAN: But Dr. Euler indicated if 
it's brought to their attention and there's a concern 
expressed about it or it falls within the category that 
the Ministry itself considers rare, it will be dealt 
with under the area of concern planning process, and 
presumably a specific prescription will be established 
forstne  locationsof “that plant: 

Is that basically your position? 

DR. EULER: Yes, sir. 

THE CHAIRMAN: Or rather the Ministry's 
position? 

DRafesULER > Saves pesivaechat is the 
position. 

MR. LINDGREN: I intend to wrap this up 
Veryeeshor tly = Mr. Chatrman- 

Q. Can I ask you a more general question 
then. When the Ministry does receive a report of a 
RaGemwspecresmOolmepLantss, Wille thesMinistry in fiact cary. 
out a field survey or an inventory to corroborate or 
verify the identification? 


DReewHULERRo eA. lem going to pass that 
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someone who has more familiarity with the forest 
management planning process because that is where that 
would happen, and I think someone with more familiarity 
with that process could probably answer that a bit 
better than I can. 

MR. GORDON: A. I have never come across 
the situation in my experience, but I think I will try 
apply some common sense here. If we do get such a 
report and we feel it is necessary to corroborate it; 
then we will do so. 

If we are willing to go on the 
information that is in the report and let it stand on 
its own, then it's not necessary for us to do that. We 
Will do what is required. 

THE CHAIRMAN: For example, if a 
recognized botanist wrote into you and said I know of 
specific plants in a specific area and it looks like 
you are going to possibly harvest there or conduct 
other forest management activity, would you always feel 
it necessary to go out and check it, or would you rely, 
if you felt that this person was credible a expert in 
the area, on his advice, as an example? 

MR. GORDON: To a large degree we would 
rely on that person's reputation, therefore, it may not 


be necessary to go out and check. 
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THE CHAIRMAN: But you would apply the 
area of concern planning process to it? 

MRew GORDON: That" s*right. 

MR. LINDGREN: Q. Is that when the 
identification has been verified? 

MR. GORDON: A. You would have to make a 
judgment call as to whether or not you thought at the 
local level it was necessary for MNR staff to go out 
and verify it. If you made the judgment that it was 
necessary to go out and verify it, then after you 
verify it, you would then label it as an area of 
concern. 

If you made the decision at the local 
level to go with the information provided by the 
individual reporting it because of that individual's 
reputation or whatever, then it wouldn't be necessary 
to go out and verify it and, therefore, you would just 
go straight ahead and make it an area of concern. 

Qe Let ss deal with  thewiikelihood, if 
any, that such rare plants may be identified up front 
in the planning process and then put on the values map 
and protected as an AOC. In this respect, I would like 
COsrefer cto Volume cvs OLetner transcript, page 14605. 

There was a question that was put to Mr. 


Hynard by Ms. Swenarchuk. 
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A. Page number again, please? 

Q. 14605, at line 4, the question is: 

"But you agree that it's not normal 

practice for someone qualified in 

identification of rare, threatened or 

endangered plants to examine an area 

planned for harvest for the 

identification of the plants beforehand?" 

The answer: 

"I'm not even sure how such a person 

could do an inventory like that.” 

Question: 

"Well, if you could just answer the 

question. It‘s not the practice?" 

Answer: 

BNO, Istesano tes 

I take that, Mr. Gordon, to mean that 
it's not standard practice for the Ministry to go out 
in the field to attempt to inventory these rare species 
of plants and, in fact, the Ministry relies upon 
members of the public to bring the existence of these 
plants to the attention of the local district; is that 
the case? 

MR. GORDON: A. It's not MNR standard 


practice to carry out such an inventory. 
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Oceerthank® you. ?eMr. Cary, . perhaps. I.can 
start with you and I'm going to be spending a few 
moments on Document No. 1, compliance monitoring. 

Can’ Ivask you to obtain a copy of Exhibit 
928B which is correspondence relating to the 
interrogatories for this panel that was filed by the 
Ministry, Exhibit 928B. 

Have you got the document, Mr. Cary? 

MRewGARY<?a@4A, Not. yet. 

Ore *Wharlevyousare, looking, -Mr..Cary, ‘I 
would ask you to obtain a copy of Exhibit 928A. These 
were exhibits that I advised counsel I would be 
referring to this afternoon. 

MS. BLASTORAH: Perhaps we could just 
clarify for the witnesses. These are interrogatories I 
believe that were filed by us; is that correct? 

MR. LINDGREN: This is correspondence 
filed by the Ministry and given the Exhibit No. 928B. 

MS. BLASTORAH: In relation to 
interrogatories I believe; was it not? 

MR. LINDGREN: Interrogatories and 
undertakings. 

Oca eWeliepernapsm=- scans. ask you to 
turn to the letter dated March 13th, 1989 from Ms. 


Murphy to Ms. Swenarchuk. 
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MRie GARY.2m VA? I have got that now. 


OpbeOkave pGandiedi rect#younsactention to 


1 which reads: 


"You have indicated that there is no 
system which reports only environmental 
damage. Is there any audit process which 
is specifically concerned with the 
identification of environmental damage 
resulting from timber management 
activities?" 

And the answer, Mr. Cary, is: 

"There is no formal audit process in 
place in use by OMNR that is specifically 
concerned with the identification of 
environmental damage resulting from 
timber management activities." 


And then it goes on, however, to indicate 


"Timber harvesting management activities 
are monitored in various ways and for 
various purposes." 


And then at the bottom of the page there 


is an indication that: 


"The newly proposed area inspection 


report is designed to monitor timber 
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Management activities in a more formal 
way from an environmental perspective." 
We are quite concerned about the types of 


damage that may or may not be caught 


under the area inspection process, Mr. Cary. And in 


this regard we posed a question -- an interrogatory on 


this subject, 


Question No. 16 which is found in Exhibit 


928A. In paragraph (b) we asked: 


at the bottom. 


"Please describe in more specific detail 
how the MNR determines that harvest 
operations and practices have protected 
the site so that renewal efforts will be 
efficient and effective?" 
The MNR answer to that question is found 
There is an indication that: 
"The cut inspections and in the future 
area inspections reveal the post-cut 
condition of harvested sites. If the 
integrity of the site has been maintained 
following harvest so that the proposed 
Silvicultural prescription may be 
implemented as planned, it can be said 
that the harvesting operations and 
practices afforded adequate site 


Drocectlone. 
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Mr. Cary, by site integrity, do you mean 
productivity .—-— site productivity? 

A. I'm going to give that question over 
to Mr. Gordon who talks about that point specifically 
in his evidence. 

Q. Very well. 

MR-SGORDON:3 LAS SEI TSstiot fall) Gwrote 
the answer to 16(b) and if you recall in the lead 
evidence I talked about site integrity and what I was 
talking and discussing there was monitoring through the 
area inspection and noting whether such things as 
rutting, compaction, excessive bulldozing or local 
ponding were taking place. 

Q. My question, Mr. Cary was: Does site 
integrity mean site productivity? 

MRemGCORDONSEABARO GO NOCe Girectay, no. 

Q. Would you agree with me that the area 
inspection process is not capable of identifying or 
assessing adverse impacts on the long-term site 
productivity post-harvest? 

A. If you will just give me a moment, we 
had an interrogatory in this area. I would just like 
elepomiaat’ owe) serm ast Shee 

One eS ALeLVOUN CnankingvotsOuestvonwNno. 55? 


A. I sure hope so. Yes, that's the one. 
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Q. The answer to that interrogatory 
indicates that: 

“Where site damage is observed which may 

impact on the effectiveness of renewal 

operations, this will be noted on the 
area inspection report. Should the 
inspector wish to make the inference that 
this may impact on long-term site 
productivity,the inspector may record 
this also. It should be recognized that 
it would be rare for someone to be able 
to draw this inference based on the 
one-time visual observation immediately 
after harvest." 

A. Does that answer your question? 

Q. Well then, can you confirm for me 
that the area inspection process is not capable of 
assessing or identifying long-term damage to site 
Productivity? 

Ay ee bCrsenoceintendedmtorpick that: up: 
however, we would assume that if there was maintenance 
of site productivity that you wouldn't be negatively 
impacting on the potential for maintaining long-term 
productivity. 


Q. Site productivity is one long-term 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28160 
Straight, Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


environmental effect that we are concerned with; 
another is the maintenance of biological and species 
diversity. How would that long-term environmental 
impact be picked up in the area inspection process? 

A. Biodiversity. 

Otte Correct: 

A. The intent of the area inspection is 
to be a form of compliance monitoring, so it's not 
intented to measure biodiversity. 

Ors Thensiemestiil havingratlittlenbit of 
difficulty. In the answer in the March 13th letter 
where it's indicated that the new area inspection 
process is designed to monitor in a more formal way 
from an environmental perspective, reading that 
paragraph and the paragraph proceeding it, I take those 
pararaphs to indicate that the area inspection process 
somehow will be capable of identifying those kinds of 
environmental effects. 

A.” Iethink whatdisegoingeon here is vou 
have equated environmental damage to long-term 
productivity and biodiversity, and -- 

Q. Isn't that damage to the environment? 

A. I agree, I agree. No, I shouldn't 
say that. We have not -- our answer is not from that 


perspective, and in no way are we trying to infer that 
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the area inspection process is intended to monitor 
long-term site productivity and losses in the area of 
biodiversity. If for some reason we have given you 
that impression, we did not intend to do that. 

O-e thanks you.” *On the point. of 
biological diversity, Dr. Euler, can I ask VOUse eS 
there a formal monitoring program or process in place 
that monitors whether or not biological diversity is 
being maintained in the area of the undertaking. 

DRS LULERC MM At» Novy there asenot. 

ObMe Myanextequestion. tos you,.sin, is 
this: Should there be such a program? 

Aza Well ethe® reasons imi hesitating is I 
have thought a lot about that and the Drossands cons ofr 
that and, as a biologist, as a professional biologist I 
would like to see that. I don't know what the cost 
implications are and I'm not sure if it's a practical 
matter. 

Measuring diversity is a very difficult 
task and there is books and books and books have been 
written on diversity and what it means, has to be 
interpreted very carefully; and so, you see, asa 
person who is interested in the natural world I think I 
would like to have that kind of information. 


I can understand that, and other 
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professionals can understand that; whether you can 
bring that into a practical program of management or 
not, lem’ unsure Wel done tt. —— iiss ithatenelpiuiie 

O-weThat dss helptulee pres wi er.oeMn. 
Cary, can I refer you to page 29 of the witness 
statement. 

In the last paragraph on that page there 
is an indication that: 

"The results of the area inspections are 

compiled and documented and will form the 

basis for reporting on the success of 
achieving compliance with the harvest and 
access conditions, silvicultural 
prescriptions and specifically 
environmental protection measures in 
areas of concern." 

Now, keeping that statement in mind for a 
moment, can I refer you to Question No. 16 in the 
interrogatories and, in particular, I'm interested in 
the answer to Question (c). 

In the last line in the answer (c) the 
Ministry states that: 

"Distinct trends that relate harvesting 

problems to renewal effectiveness or 


efficiency will be discussed in the 
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report of past forest operations. This 

report will be available to the public." 

Tigyousturnetoeinterrogatory 15(c),, as 

the answer simply indicates: 

"It is not MNR's intention to aggregate 

area inspection reports in the manner 

described." 

The question was the one that I put to 
Mr. Cary earlier this morning: 

"Is it MNR's intention to aggregate local 

effects/effectiveness information at the 

arstrict, regional or#provincial level," 

And the answer was negative. 

Given that distinct trends that relate 
harvesting problems to renewal and effectiveness or 
efficiency, those kinds of trends will be identified 
and discussed in the report of past forest operations, 
and yet the Ministry has indicated with respect to the 
area inspection information there will be no attempt to 
aggregate the information in those reports to identify 
Giournectsaiust Vict mabeg tonal “Onsaprovincial trends: 

And my question to you is, why not? 

MRC ARY: SHA. ane l lari te becouldsj Just 
start off by attempting to describe what we mean by our 


response™=to “T6ow(c) arise thatwasea nesulbt of monitoring 
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by area inspections and reporting the results of those 
in. Tablee4.12°xX.—yandi that s»partsotethesreporteolrgpast 
forest operations - and accompanying that table will be 
a discussion, an analysis of some of the trends that 
were picked up as a result of observations from area 
inspections, and if there is a trend there, we will 
incorporate those into the report of past forest 
operations which is part of the next plan, and we will 
then adjust some of the prescriptions perhaps to make 
them more effective. 

Now, Mr. Gordon may want to add something 
to that because, again, his bailiwick is the 
effects/effectiveness. 

THE CHAUTRMAN?@m@ NO, @ bute MrelCcary, “ust 
before Mr. Gordon responds, the question was basically: 
Why are you not going to aggregate the inspection 
reports, and I think you indicated earlier this morning 
that; you felt. that ethat. us, mote thespurpose of the 
reports and you founds Wa chink that ewouldeberot 
little use to do so. 

I am not sure those were your exact 
words. 

MR CARYss— Thatawasamyrantent. 

MRee GINDGREN«#e.O ve Welle Mra Cary, Gin 


light of that answer, can I ask you: Would you agree 
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with me that it may be extremely useful to Learn, ator 
example, that a certain prescription or environmental 
protection measure has consistently proven to be 
successful at the local level as identified through the 
area inspection process? 

MR GARY." =A. Yes; 1t will be very 
important, and that would be registered in Exhibit 
ARL2T RS 

O-weLeanestiilehavingudiafficulty with 
that answer. I am not clear why the area inspection 
reports themselves could not be aggregated and 
summarized and the results of that summary circulated 
to other resource managers? 

Ate seHemarcasrepOoncs@arespubpLic, as werve 
said, and they contain information on areas of concern 
and on normal operating areas and they register 
compliance with prescriptions. 

Now, there will be on that report maybe 
comments and observations. We do not -- the utility of 
the area inspection reports we feel remain most 
important at the management unit level in order to 
complete that table and then contribute to the report 
of the past operations that may influence your next 
plan. 


My question to you would be: How do you 
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want us to aggregate these reports? We can count the 
number of area inspection reports. I'm not sure quite 
what you mean by aggregation then. In my sense -- 

THE CHAIRMAN: But won't the information 
that you get, if there is a trend, say you are using a 
prescription that is entirely successful, wouldn't that 
appear or couldn't it appear in the annual report or 
even the provincial report as a comment if you wanted 
to. dositson sthat basisr 

MR. CARY: The annual report of the TMP? 

THE CHAIRMAN: The state of the forest, 
sorry, the state of the forest report. 

MRE CARY? “Well | Dr Osborn didumenuion 
in his remarks about the annual provincial report that 
we would be reporting on areas of concern. 

THE CHAIRMAN: But in one of those 
eee ae reports; can: yousnot comment,tDre Osborn; 
on trends or things like that that would be of 
interest? 

DR. OSBORN: Yes, Mr. Chairman, and that 
is in fact one of the intents within there. There was 
a piece within the state of the forest report 
pertaining to past forest management practices which 
will be partly a summation of numbers and partly a 


picking up of just what you've explained as it reflects 
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into better planning for projections. 

THE CHAIRMAN: So that would be in effect 
the results of aggregating, although not doing it 
formally, something that would be gleaned, so to speak, 
from the various compliance reports from across the 
province; is that correct? 

DR. OSBORN: It would be gleaned. 

Exactly where it would be gleaned from, sir, I am not 
prepared to run with the words you use, but it would be 
gleaned and put into that, yes, which is the intent of 
where I am hearing his question lead to. 

DHEGCHALRMAN: BiR1gntasuso doesathat not 
serve the same purpose, in effect? 

MR”. LINDGREN: I'm not sure that it does, 
Mr. Chairman. I will be returning to the content of 
the annual report and the five-year report in a few 
moments. 

OF SeDUGENYVECONCerMuwith alaple m4 et2ex is 
this: The area inspection report information or some 
of the information will be summarized in the tables, I 
CakemLo ye Mt. cay e 

MR. CARY: A. For each area of concern 
during the five-year -- 

Q. For the areas of concern only, not 


for areas of normal operations. 
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AneeNO,tyoulresright?, for ithe “arneatort 
concern only in Table 4.12.X. 

Q. And I take it that the actual copies 
of the area inspection reports will not be appended to 
that document? 

Az] To Table: 4.122xX==- 

OF @Thatsseriohte 

A. --in the report of past forest 
operations, no, they will be retained on the management 
unit files. 

Q. Now, leaving aside the question of 
the annual report and the five-year report, how is that 
information conveyed to resource managers in other 
management units without aggregating it further to the 
district, regional or provincial level? 

A. So the experience -- you are saying, 
the experience on one management unit, how is it 
transferred to another management unit as a result of 
the area inspection reporting? 

Of Thates scorrect my | tathesnesulcs on 
the area inspection process for the AOC component are 
recordedsonivein Documented. .12540-—— 

A. For each management plan-- 

Oe Slpatsecorrectr 


A. --in the area of the undertaking. 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28169 


Straight,Euler,MacLean, 
Tworzyanski 
cr ex (Lindgren) 


Or aSethateas far” astthat tntormacdon 
goes? 

A. No, there might be some 
inter-district communication, there might be some 
inter-regional communication about some of the results 
that may have been gleaned from this information. 

Q. But there is certainly no formal 
mechanism to ensure that it's circulated? 

A. Training and education goes on all 
the time. 

MR. MARTEL: Could I ask a question then, 
Mr. Cary. Would it not be wise - since it is far too 
much to aggregate, you say, and you are not sure what 
in fact you would aggregate - if there was some way of 
putting together, because in fact what you would be 
trying to do is remedy conditions that were, let's say, 
a failure; those things that didn't work, and trying to 
aggregate them, to see if you could find a pattern 
across the province or something that was a failure and 
that the Ministry would itself want to change? 

In other words, there would be no sense 
in putting things that were successful in or EYYingsclo 
aggregate it, but the things that went amuck in certain 
areas to determine if in fact that was occurring across 


a wider part of the area of the undertaking, so that 
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then you could be in a position to say: This don't 
work, so we have to try a new method to resolve 
whatever is causing this to occur out there. 

MR. CARY: Yes. That is getting into 
effects and effectiveness. Remember, area inspection 
reports, their primary purpose is compliance 
monitoring. 

MR. MARTEL?) Yes | but.donit.forget your 
program is only -- your programs are fairly 
restrictive, the study areas, that's what you are 
talking about? 

MR. CARY: No, we are talking about all-- 

MR. MARTEL: Okay. But are you still 
going “to! report. -— 

MR. CARY: --four timber management 
activities across the area of the undertaking. 

MR. MARTEL: Okay. But somewhere you are 
going to have to try to aggregate. I would try to 
aggregate what is going wrong, not all the things that 
are going right because they are going right, so why 
have a lot of paperwork - as you people want to tell us 
on Occasion but netactisaacrya ng ito. getear handle 
across the area of the undertaking, some way of putting 
that all together and say: This is going wrong and we 


have got to make a change, aS a guide to yourselves. 
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MR. CARY: Are you talking compliance or 
effects? And that's my dilemma. 

MR. GORDON: Maybe I can be of some help, 
Mr. Martel. I believe we have systems in place to do 
exactly what you are looking for. 

MR. MARTEL: Okay. 

MR. GORDON: And the simple aggregation 
of information from area inspection reports will not do 
what you are recommending, nor what I think the counsel 
is looking for. 

MR. MARTEL: Okay. 

Mike GORDON SS "hirstvof arly emmnegoing 
beyond just the report of what's going on relative to 
compliance and areas of concern, which is Table 4.12.x, 
we have I think tried to clearly state that in the 
report of past forest operations we will summarize 
Significant problems that we identify over the 
five-year period. 

Some of those problems may be identified 
through area inspections, some of them may be 
identified through technical inspections. I think Mr. 
Cary talked about those. 

SOVMELEStCHOLEaLI@ YOoumWil. shave an 
aggregation of these problem areas that are considered 


Significant on a management unit by management unit 
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basis, that will be put in the report of past forest 
operations, the report of past forest operations and 
the rest of the plan that is being prepared goes 
through peer review, it goes up to the region, 
professional foresters there have the opportunity as 
well as our professionals to read that, glean things 
from that and, as well, it also goes on to professional 
foresters in Timber Sales Branch. So there is a 
mechanism for that information to move forward. 

As well, as a unit forester, if I 
identified in my report of past forest operations a 
problem that I considered significant, besides trying 
to deal with it myself? uit Uedidnituhaveathat 
capability, I would bring it to the attention of either 
my district manager or the regional forester, and 
either of those two individuals through their technical 
committees or management committees can move it up the 
ladder, and if that is happening elsewhere, then we may 
identify a problem across a significant part of the 
province. 

And, as well, the technology development 
units have a very important role to play in ensuring 
that where they are learning new things - and I think 
they are intelligent enough to recognize when there are 


new things happening in certain parts of the province - 
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they have a responsibility, it is their mandate to 
ensure that that information gets to other field 
managers. 

And then the last thing I can say is, as 
well, we have a responsibility and we are committed to 
improving our training programs to ensure where we are 
learning things in one location that we will pass that 
information on to others. 

But the simple aggregation of the area 
inspection report won't do the job. 

MRe LINDGREN. "O07 "rt ise conceivable, Mr. 
Gordon, that other parties may suggest revisions to 
that form that would make it more valuable if it was 
aggregated? 

It appears to us, Mr. Gordon -- 

THE CHAIRMAN: Mr. Lindgren, you will 
have an opportunity in your own case to put in whatever 
you want. 

MRO PGLINDGRENs =" That.-serrqnt. "And, 91n 
Pact Mrechalrman pele wouldsdike=to=put a couple of 
additional -- possible amendments to that form that 
might make it more useful, more valuable to resource 
managers across the area of the undertaking. 

ECPis™our™ position that’ the Ministry here 


has an opportunity to collect and collate very 
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important field data that could prove very valuable to 
other resource managers and, as far as I can determine, 
there is no formal way of ensuring that those results 
are summarized and made available to these other 
managers. 

THE CHAIRMAN: Well, I think you have got 
the Ministry's position as to how they view those 
particular area inspection reports. 

Your side may have a very different use 
for those reports and you can put a witness in the box 
at the appropriate time and indicate how those reports 
should be used, how they should be aggregated, what use 
they could be put to, et cetera, but I don't feel it 
will really help matters to explore this area much 
further because I think we have clearly on the record 
the Ministry's position with respect to those reports. 

MR. sGINDGREN soyyihates .commecty Mr. 
Chairman. Perhaps I can wrap this portion up with one 
final question. 

OQ. At page 38 of the witness statement, 
Lt. 1s) not necessanystomrefersto, ityyeeedonetothink: 

Just to paraphrase it, Mr. Gordon, there is a 
recognition by the Ministry of the various benefits of 
publickhdisclosuresof, themmonitoringsresultse 


Now, given that statement and given your 
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indication yesterday that copies of the area inspection 
reports will be made available to the companies; Mr. 
Gordon, would it be be reasonable for the Board to 
require the copies or summaries of the area inspection 
reports be appended to the annual reports that are 
available for public inspection? 

I mean, I am aware that the documents 
themselves can sit in a district filing cabinet: I am 
wondering if it might make them more readily accessible 
if they are appended to the annual reports? 

MR. GORDON: A. Which annual report are 
we talking about, the timber -- 

Ove TLheeiMPee. 

Awe wiedonstethink ithis necessary"to do 
that. Every five years you are going to give a clear 
summary of any problems we are identifying and they are 
available on request. Very clearly it is my position 
and the Ministry's position that we only want to do 
things like that if it is absolutely necessary, and I 
have not heard any arguments to date as to why it is 
necessary to do what you are asking us to do. 

Q. You haven't heard arguments and I 
would also respectfully submit you haven't heard 
evidence yet, but let me suggest to you that it may not 


be reasonable for a member of the public to wait until 
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that fifth year report? 

A. And if I'm working in Manitouwadge or 
wherever and they have participated in the planning 
process and they have an interest in a specific area of 
concern, all they have to do is get on the phone and 
call me up. 

And if we have carried out an area 
inspection and they request it, they will get a copy of 
it and, as well, even if they don't request it, I would 
probably advise them that we have it and tell them what 
I have found. 

OMe eAndeis itanct sittandardepractices for 
all managers to do that? 

A. I think it would be exceptional for 
themnotwtomdorthacr 

MR. LINDGREN: This maybe an appropriate 
spot for a break, Mr. Chairman. 

THE CHAIRMAN: OKay. 

MR. CASSIDY: Just before we break, could 
I just raise a small matter, and the reason I am 
raising it before the break is it may be able to be 
dealt with during the break. 

Just before we started this afternoon, 
Mr. Lindgren passed me some documents which apparently 


he intends to use in his cross-examination presumably 
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this afternoon and they relate to -- there is a Series 
of four of them. I don't know if he intends to use 
them all, but each one of them relates to matters that 
have been dealt with I believe under the Crown Timber 
Act or various other pieces of legislation involving 
compliance monitoring. 

I have no objection to their 
admissibility per se except that each one of the 
documents contains the names of both individuals and 
companies, several of whom are unfamiliar to me, and as 
much as they are not members of my clients, but in any 
event, what I would suggest - and since Mr. Lindgren 
has advised me or informed me that the names are 
irrelevant to his cross-examination - is that over the 
course of the break that those names be blacked out 
throughout the course of the documents. 

I can advise that, practically speaking, 
that does not appear to be a difficult matter since 
they simply form a column of one part of the documents. 
And I can also advise that I have spoken to Mr. 
Shibitani and he is certainly agreeable to assisting 
Mige guandagnen gor oMrepHut f aeifeitheyineedisithat assistance, 
just simply for the purpose of the fact that that 
information is irrelevant as Mr. Lindgren told me. 


THE CHAIRMAN: Irrelevant. What are 
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they, a list of people convicted for infractions of the 
various Acts? 

MReEGCASSIDY :PaNotbifonlyethaty oreithateis 
some of them, but there are some matters of just 
warnings and obviously that would be irrelevant as 
well. 

Since it is irrelevant to his 
cross-examination, I don't think that would be a 
difficulty to have those crossed out since it is of no 
use to the Board. 

THE CHAIRMAN: What is the status of the 
document, Sys it Jpubiic? 

MR. CASSIDY: They appear to be public 
documents, that's correct. 

MR GINDGRENs4@ Mra Ghatrmanny I might Miso 
point out, however, that throughout the course of this 
hearing we have seen other documentation from the 
Ministry in which company names have not been blacked 
out. 

I agree with my friend's submissions, the 
names of the companies involved are not really material 
to this discussion; however, I do think it would be 
extremely inconvenient and perhaps unreasonable to 
require that we recopy all the exhibits that we 


prepared. 
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MR. CASSIDY: No, I am not even 
suggesting that, sir. I have got an assistant here who 
is prepared to help with that. It's a simple a matter 
of taking a black pen and crossing through the names. 
That's why I am raising it now at the break so it 
doesn't waste the Board's time doing that. 

And with respect, I got notice of this 
about an hour ago and, in the circumstances, I think it 
is totally unnecessary to have those names before the 
Board and I fail to see how it would impair his 
cross-examination in any respects since it is 
irrelevant. I fail to see how it will assist anyone to 
have those names in that context. 

Simple request, sir, which I think can be 
dealt with in an expeditious fashion. 

THE CHAIRMAN: Well, the Board doesn't 
have any particular interest in seeing the names, quite 
frankly, it is not going to be relevant to your 
cross-examination. 

Li .My. .Cassidy ts assistant..s willingsito 
black them out, do you have any real objections, Mr. 
Lindgren? 

MRes LINDGREN <s5 -Soury,. My =.Chairman. 

Seo DIsScuss on off athe: record 


MR. LINDGREN: I am sorry, I missed the 
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last portion of your statement, Mr. Chairman. 

THE CHAIRMAN: Do you have any objection 
if Mr. Cassidy's associate is willing to black them 
out? 

MR. LINDGREN: I fail to see why it is 
necessary to do it, but if the Board feels it's 
appropriate, I'm certainly prepared to do that. But I 
haven't heard a compelling reason why it should be 
done. 

THE CHAIRMAN: Well, it would be a 
cooperative gesture; would you not suggest that? 

MR. LINDGREN: That it might be, Mr. 
Chairman, and we will do that. 

MR eCASSIDYs ="Thank you, “sir. 

THE *CHATRMANS'® LIenean;, 1 eyoue want useLco 
see the names, then we will see the names, it is a 
public document. 

I wouldn't have thought this is the kind 
of thing that we have to spend ten minutes between the 
parties trying to sort out. I would hope that counsel 
can utilize some maturity amongst themselves and decide 
what matters have to really be put before the Board for 
so-called adjudication. This is the kind of area that 
hopefully the two of you can sort out without having to 


come to the Board about it. 
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MR. LINDGREN: Well, quite frankly, Mr. 
Chairman, I am taken by surprise that it is necessary 
to purge public documents of certain information. 

THE CHAIRMAN: Well... 

MR. CASSIDY: No, Mr. Chairman, I am not 
trying to be difficult. I raise this just before the 
break, I thought it could be dealt with in a 
cooperative fashion and I just wanted to put my views 
to the Board and we can work it out. 

THE CHAIRMAN: Okay. I tell you what, we 
are going to take a break and you guys can sort it out 
yourselves. 

MRM UENDGREN>* We will, sir. 

MR CASS LDY. @eThank vou 
=~ Recessmcakenwatwa= LS ‘pem. 

---Oneresuming at= os 45)pem: 

THE CHAIRMAN: Thank you. Be seated, 
please. 

MR GENDGRENe OVP ’Mr S@Gary, Ol wotlld: like 
to now deal quickly with the operational audit process. 
In your evidence you stated that the main office audits 
are carried out every four years and the regional 
audits of the districts are carried out once every two 
to three years. Is that a fair summary of your 


evidence? 
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MREMCGARY STAR HSThatis connecter 

Q. Now, when I look at term and 
condition No. 56, which speaks of operational audits, I 
don't see that frequency expressly spelled out. 

My question to you is simply this: Would 
the Ministry have any problems if the Board expressly 
required this frequency in the term and condition? 

A. dust a moment while I turn to 56. 

No, I have no problem with that. 

Q. Thank you. Can I now ask you to turn 
to Exhibit 928A, and can I direct your attention to 
Question No. 3. 

A. Which interrogatory is it? 

Q. It is the large package of 
interrogatories filed by Ms. Murphy. 

At # That..s" EE. gamthaGus@rorests=-for 
Tomorrow No. 3? 

QO. WeThat’s correceweingeshibs tag2an. 

Aa peterhav.er Chath 

Ofte Atbritherbottomspanagraph,@Mr. Carve 
there is an indication that: 

"There are no public notices in relation 
to the 

conduct of operational audits." 


Now, given that various stakeholders or 
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stakeholder groups may have relevant information on 
compliance or non-compliance with policies, guidelines, 
directives and the like, I am asking you, Mr. Cary, 
whether it would be reasonable to require a public 
notice that an operational audit is currently underway 
and that submissions are invited from the public on 
that matter? 

A. Submissions about what? 

Q. About matters that will be discussed 
in the operational audit and, as I just generally 
indicated to you, matters relating to compliance or 
non-compliance with prescriptions or policies, 
guidelines and directives? 

A. As I said in my lead evidence, these 
are audits conducted by the MNR on a regular basis, the 
public will be aware or are aware, or could be aware of 
how frequently they occur in each region once every 
four years. 

Quwm Howeis: the? public aware of that? 

A. Through our policies and procedures 
or by request. Any member of the public can find out 
when they will occur if they request that information. 

Q. And no formal notice is published? 

Arar NOW FO sion tee sbom not sureswhaturole 


the public would play in MNR operational audits. I am 
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just not sure what -- 

Q. If I understand your evidence 
correctly, Mr. Cary, you have indicated that 
occasionally the audit team does get into the field to 
look at field operations as it were? 

A. Are you talking the main office of 
region or the region of district? 

Q. Well, let's deal with them one at a 
time. Do any members of the main office audit team go 
into the field? 

A. Yes, we do. 

QO. And do any members of the regional 
audit team go into the field? 

Asreves, mthey fdo-; 

Q. But they obviously don't have the 


time to look at everything, so they are only looking at 


a selective portion of the field operations? 


Aa, Guest 

Q. And it may be reasonable to expect 
that stakeholders may have information on which areas 
should be visited? 

APAseDULINGMwaN: Audit 2 

Q. Correct, to ensure that there has 
been compliance with the applicable policies and 


directions? 
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A. If the stakeholder, if the concerned 
member of the public wishes to contact the regional 
director or the district manager to voice concern about 
a matter at any time, he can certainly -- he or she can 
certainly do that, and if that was coincident with an 
audit visit, the audit team might well visit that part 
or that area. 

QO. One final question on this matter 
then, Mr. Cary. Once the audit has been complete and 
the results are available, is there a public notice 
issued to that effect; namely, that the audit is 
complete and available for inspection? 

Azer NOVecnere sir ber bUteeasaweasaid 
before, the audit reports are available to the public, 
but there is no public notice. 

Ore Cane askevyountonturnetonthe 


northwest audit which is found within the witness 


Statement. In particular I am interested in pages 76 
tot Pie 

Atte Oeand sya ? 

Ofe that’s ‘correct. 

Aw imhave’ thats 

Q. And before I address those particular 


pages, perhaps by way of an overview, Mr. Cary, would 


you agree with me that this audit and the 
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recommendations of this audit appear to emphasize the 
need for better recordkeeping and puts little or no 
emphasis on management results? 

A. The recommendations speak to a wide 
variety of topics and I‘d have to canvass all the 
recommendations to come to that conclusion. 

Q. Well, we have reviewed the 
recommendations, Mr. Cary, and that is the conclusion 
that we have reached. I am wondering perhaps if you 
can look at the audit and point to any statements that 
indicate that management objectives are being achieved? 

A. As I told the Board in lead evidence, 
the operational audit at both levels is focused on 
compliance, it is not focused on effects and 
effectiveness. 

We attempt in our audit to go, as I said, 
beyond the bean counting and to provide the audit 
team -- and the audit team pick up on opportunities to 
suggest deficiencies and steps that the region or the 
district should take for their program to become more 
effective. But it is essentially -- the operational 
audits essentially are focused on compliance with 
technical standards, with policies and procedures. 

Q. As opposed to the achievement or 


non-achievement of management objectives? 
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A. Well, what sort of management 
objectives are you talking about? 

Oo) This can “include «a variety of 
management objectives, such as the FPPO implementation 
schedule, the -- 

A. FPPIS implementation schedule? 

Q. Correct. That's the most broadest 
perhaps objective that I can think of. 

A. We go into great - not great - we go 
into a lot of detail on that particular possible topic, 
forest -- and each time that main office visits a 
region there is a thorough review of their performance 
and we compare that to what was projected to be 
achieved under the forest production policy 
implementation schedule. 

ANG] soOmin tChateecontextymi © that. sone of 
your management objectives, then we do indeed look at 
that and then comment on the achievement. 

And page 68, Mr. Tworzyanski points out 
to me, is where we do it or where we did it in the 
northwest in 1985. 

Q. When I am referring to management 
objectives I am also referring to objectives that might 
be set out in the Strategic Land Use Plan or the DLUG. 


MrveCany, scanvutask#youcthis:: tIis'tthere 
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any monitoring that is proposed or in place to 
determine whether or not MNR's managing the resource 
towards these SLUP or DLUG targets or to evaluate 
whether any progress is made towards these targets? 

A. Not in the MNR operational -- timber 
management operational audits. 

Q.. Where else, if any where, would we 
find that kind of a program? 

A. I cannot answer that question. I 
believe that other sections of the Ministry are 
responsible for monitoring that, but I don't know which 
ones. 

Q. Can any other member of the panel be 
helpful on that question? Mr. Straight? 

MS. MURPHY: I was about to rise and 
advise that the whole issue of District Land Use 
Guidelines and so forth was canvassed in some detail in 
Pane l= .s0f course, that's a long time ago and I am 
not certain how far they went in discussing the review 
of them, although I know that they did. 

I am just concerned that we are getting 
into another matter where evidence already exists on 
the record and I am not certain at this stage that the 
witnesses are being advised what has already been said. 


THE CHAIRMAN: Well, in any event, it 
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doesn't appear that any of these witnesses can answer 
that question. 

MR. LINDGREN: Q. Well, perhaps I will 
just read perhaps a relevant passage from the 
Baskerville report and ask for the witnesses’ opinion 
on that, and perhaps we might be able to elicit a 
Eesponse PromenrnemcaryecreMne Straight. 

THES@iSmExitbTtelo;, Mie Cary aeeDo you 
have a copy of that before you? 

Mie CAKY emma de @NO po leOdoliec. 

MR. LINDGREN: Again, Mr. Chairman, this 
is an exhibit I had advised I would be using this 
afternoon. 

MS. BLASTORAH: I just needed to know 
which witness was going to require it. (handed) 

MKe CARY: al nave it now: 

MRL NDGREN: = ©. “Cam [ask you to; 
first ofall, turnetospage 7Oagandm7 Us ewAndthere there 
is a discussion of the SLUP and DLUG targets. And on 
page 71, the last full paragraph, Dean Baskerville 
writes: 

"As the objectives of SLUP and DLUG are 

presently stated, it is not possible 

either to manage the resource towards 


them nor to evaluate progress towards 
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them." 

My question to you, Mr. Cary, is this: 

Is this still a valid concern and, if not, what are the 
particulars of any monitoring program that can evaluate 
progress towards the achievement of these targets? 

MReRCARY 2: eA. wee LE RODESYOLU, ask Dr. 
Baskerville that question. 

I would have to look at the objectives of 
SLUP and refresh my memory about the objectives of SLUP 
and DLUG, and I cannot recall at the moment how they 
are stated. So unless you give me some examples, I 
cannot disagree or comment on that statement. 

Oo. Whentyvyoutcheckithate, Mr 2 Canvas angel 
am content to leave it at that - when you do make that 
check, will you undertake to advise me if the Ministry 
does in fact have a monitoring program that's planned 
or in place that will measure success in reaching those 
targets? 

A. Well, I will undertake to advise what 
part of the Ministry is given that -- has been given 
that responsibility. 

Q. And perhaps -- 

AY eel UmMenoteduite isureswhatuparty cui an 
form of monitoring or how they do that. 


QO. That's what I am interested in, the 
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particulars of how that is done, assuming some branch 
or department of the Ministry has been given that 
responsibility. 

MS. MURPHY: Can we do this, Mr. 
Chairman, can we just undertake first of all to have a 
look at whether this question has been raised and 
answered previously. I think we should do that first. 

THE CHAIRMAN: Well, in the event that it 
is answered in Panel 1, no further answer is required; 
in the event it isn't answered in Panel 1, Mr. Cary, 
undertake to at least provide information as to whether 
Obenocetheyeqowi1teaqnd-=1f*So,-whichabranch-of= the 
Ministry has the responsibility. 

MR. LINDGREN: And how is that 
responsibility: carried out. 

THE CHAIRMAN: Well, to the extent you 
can in a brief answer-- 

Meee cAky-= L*Wadleundertake to do that. 
Mr. Chairman. 

THE CHAIRMAN: --undertake to do it. 

MRSSGLINDGRENT = Of SMre*Carvyy now can we 
PeCurn eco page mo and" Ofethe audit, the®northwest 
audit. At the bottom of page 76 under the heading Wood 
Measurement, there is a statement that: 


"The Ministry is required to measure less 
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than 10 per cent of this volume, which 

means that some 90 per cent of all wood 

cut is either weighed or scaled by 
industry." 

Mr. Cary, is that a standard practice 
among regions? Is that a fairly accurate or typical 
ratio of the wood measured by the Ministry as opposed 
to the wood measured by industry? 

A. In all honesty, I can't answer that 
question. I know that's what we found in the 
northwest. I would have to get back to you on that one 
COG. 

QO. Dr. Osborn, perhaps you may have some 
information on this? 

DR. OSBORN: A. You are asking whether 
that percentage of 90:10 is typical? 

Q. ConGpect. 

A. Across the other regions it will be 
Similar, it will vary, the northeastern will certainly 
be different, it will be different in Algonquin, but 
that ratio is not unusual. 

Odte ThankeyoutteeNow -zonspage 77, the 
audit team makes some comments about this scaling 
process and in fact makes a recommendation to improve 


this. process -stand,sethace isi 
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"The Region must prepare a formal scaling 

audit program that will ensure all 

"domestic' companies, or those who are 

allowed to move Crown timber from the 

cutting site prior to measurement, will 
be audited at least once in four years." 

Dr. Osborn, 1s that a requirement that's 
found elsewhere in other regions; namely, that the 
scaling audits occur at least once every four years? 

AmewASseiareassl recallfand’. dont have 
the policy and procedure in front of me, that policy 
and procedure will speak to the frequency of scaling 
audit across MNR. 

Mia scAky or As I have that policy in 
front of me, Mreeblindgreny and«<if “I *may just read‘ you 
Eroments 

"All major companies must be audited at 

least once every five years." 

So that's the frequency. 

Q. Thank you. Would you agree with me, 
Mr. Cary, that this essentially can be characterized as 
an honour system, and given that there is some 
infrequency to thescalingMatidits that ‘there is a 
possibility that wood may escape through the system 


uncounted, unmeasured and unpaid for? 
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A. You are asking the wrong person that 
question. I know that there are checks and balances 
all the way through. So I simply cannot answer that 
question. I have no knowledge that that occurs. 

Obs eDr-ROsborn? 

DRES OSBORN: §A.e LE wouldn’t describes t 
as an honour system, it is a contractual arrangement. 

Q. The second part of that question, 
perhaps the more relevant part of that question, Dr. 
Osborn, was: Does that contractual arrangement allow 
for wood to be removed without being paid for? 

A. The arrangement doesn’t allow for it, 
no. 

Q. In your experience, has that 
occured? 

A. The circumstances whereby wood has 
moved and not been paid for? 

Owe Commect) 

A. Not in my personal experience, no. 

QO. Mr. Cary, are you aware of any such 
experiences? 

MR nmiCARYesarAae Mesy varcameboris have 
knowledge of some wood that has been moved from the 
bush without being scaled. 


THE CHAIRMAN: Mr. Lindgren, is it 
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illegal to do so under the Crown Tame WeAacw 7 

MR. LINDGREN: Perhaps that's a question 
that Mr. Cary can answer. 

MR CARY: ~That’s correct; Mr. Chairman. 

THE CHAIRMAN: Well, if somebody does it 
they are breaking the law; aren't they? 

MR. LINDGREN: That's correct. 

THE CHAIRMAN: Is that any different from 
all of us having to abide by the provision, say, of the 
Criminal Code? 

MR. LINDGREN: The point here, Mr. 
Chairman, is that if more frequent or more random 
scaling audits were in place that sort of situation may 
be less likely to occur. 

THE CHAIRMAN: Well, I think there is a 
presumption; is there not, that people, companies, et 
cetera, obey the law. 

That doesn't mean to say that they always 
do and it doesn't mean to say that there aren't 
convictions or breaches, but is not the presumption 
that=21i “there isal-law in’ force ‘that’ says you shall -not 
do something, that people are expected and obliged to 
obey the law? 

MR. LINDGREN: Are you asking me if there 


is a presumption? 
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THE CHAIRMAN: Well, what I am saying is: 
We are not yet ina police state where you have to have 
the forest cop out there making sure that nobody is 
breaking the law. We do have at least laws in place 
that say you are not allowed to do something. 

MR. LINDGREN: Since we are on the 
subject of infractions, Mr. Chairman, perhaps we can 
move on to and turn to page 84 of the witness 
statement. 

Q. In the fourth full paragraph there is 
an indication that in Fort Frances the DCL program is 
larger and even more complex than the program in 
Dryden. 

"No technicians are assigned to the 

Boise-Cascade FMA and cut inspections 

are carried out by the Unit Forester and 

infractions of the Crown Timber Act 

are reported by Company forestry staff." 

I am somewhat puzzled by that statement, 
Mr. Cary. Does this mean that no Ministry staff 
inspects cut-overs for Crown Timber Act violations? 

MR... (CARY<« CARSS NOt LUrSays cut 
inspections carried "out by themunitetorester.: veThestunit 
forester is a member of the MNR staff, he conducts -- 


he or she conducts the cut inspections, so indeed they 
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are out there: 

Q. Is there some sort of formal or 
informal arrangement between the Ministry and the 
company that requires the company to report 
infractions? 

A. There is an arrangement between the 
Fort Frances District and the company that if an 
infraction should take place they report it and indeed 
they do. 

Q.- Is that an arrangement specific to 
thatedvstrict: 

Apeeelebelvevesit tis pebut eit “may “oceur 
elsewhere but simply I don't know if it does. 

THE CHAIRMAN: Is that, Mr. Lindgren, 
materially different from the obligation of companies 
to report spills, environmental spills? 

MR. LINDGREN: The two may be analogous, 
Mr. Chairman. The point to be made here is that 
infractions may be more likely to be reported if there 
is some vigilance on the part of the regulatory agency 
responsible. 

Q. Now, with respect to that paragraph, 
Mr. Cary, as you know we posed an interrogatory. This 
1S * question Noe Boseitwi siroundFinwexhibit 942. PeAnd 


basically in this question, Mr. Cary, we asked for 
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particulars of the Crown Timber Act infractions 
reported by company staff to the Fort Frances District 
Office and that information was provided. 

Now, the answer indicates that: 


"In a five-year period, from 1983 to 


1988, 

approximately 12 infractions of the Crown 
Timber 

Act were reported and various penalties 
were 


imposed." 

LsmthateicorrecttaeMe -wicarv 

MR’ GICARY <7 tA bac vera 

OQ. When I look at the column: Action 
Taken, does that mean that that was the only action 
taken by the Ministry; for example, a penalty may have 
been imposed but no additional enforcement action was 
taken in the form of a warning letter or perhaps a 
charge under some other statute? 

A. These are infractions to the Crown 
Timber Act and the Crown Timber Act assesses penalties, 
and these are the penalties that were assessed on these 
particular infractions. 

Ope bute o ther aa 


A. And you will see from February the 
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2nd, 1984, there was additional action taken. I don't 
know about the word 'replant' but the plant, the area 
was planted -- the area of concern was planted at 
company cost. So that would be an example of 
additional action. 

But, of course, accompanying the 
assessment of penalty is a letter to the company 
informing them of the circumstances and assessing a 
penalty, but that's the record we've got since October 
1983 when we enquired of Fort Frances District. 

OsoeNowPp eine relation! tolthiseparticular 
infraction, I note that the substance of the infraction 
was the unauthorized cutting of 12 hectares outside the 
approved area and partially within an area of concern 
and that prompted a penalty of five times stumpage and 
the requirement that that area of concern be replanted 
at company cost. 

I presume then that this dual penalty was 
intended to act as a deterrent to future infractions? 

A. That's one of the objectives, yes. 

OnsetAnaeVetr caneyoumconfiarmefior me that 
nine other infractions did in fact occur? 

Aeewevesmethatews corrects 

Q. And just before we leave the February 


2nd, 1984 incident, we see on the second infraction 
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related to that date, an indication "removal of seized 
wood". I am not clear on what that means? 

A. The wood was seized probably by a 
scaler under license and that means you can't touch it. 
It was removed and that's an offence. 

QOearOkaye thank you. Mr. Cary, 
unauthorized cutting outside an approved area or into 
an area of concern, is that generally referred to as a 
trespass? 

Aey Thatestanother term foraic. 

Q. Let's stay with the trespass issue 
for a moment. And can I ask you to turn to the Terrace 
Bay (District audit andhtiin Iparticular,” can I ask yous to 
turn to page 164 of the witness statement. 

Now, in paragraph 5 of this page, Mr. 
Cary, there is an indication that: 

"One trespass was processed at the 

Dorothy Lake Block." 

And I am unclear as to what that means. 
What does the term ‘process’ mean? Does that mean 
simply a penalty was imposed or that a charge was laid 
One 

Pam ee beimevesthat that =meanssaypenalcy 
was assessed. 


Q. Do you know what that penalty was? 
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ARGeNOPel don ts 

Q. Do you know how many hectares were 
cute, 

AVS eNOVer. don"t: 

Orme OKkayor Can@l “askiyousto ttrn@to “the 
other other statements in that paragraph. It goes on 
to read: 

"Several other areas had trespass 

infractions such as at Mooseskull and 

Agonzon Lakes. No penalties were 

processed in these situations mainly 

because of a lack of understanding as to 
the proper reserve locations by the 
company." 

Now, Mr. Cary, as you know, we posed an 
interrogatory on this matter and it is Question No. 45 
in Exhibit 942, and we asked for the reasons for the 
company's lack of understanding as to the proper 
reserve locations. 

And to paraphrase the answer - and 
correct me if you disagree - the answer essentially is, 
that the reserve boundary was changed by the Ministry 
of Natural Resources and this change was set out in the 
new annual work schedule and the cut approval; however, 


the company followed the old reserve boundary because 
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the change had not been communicated to field staff; is 
that correct? 

Mr. Cary, is that a correct summary of 
that answer? 

A. Yes. The old reserve boundary wasn't 
changed. There was a reserve boundary out there in the 
field and that wasn't changed, but the plan was 
changed. The AWS was changed-- 

Om @leunderstand thates Mrs. Cary. 

At@rv--lateraliiy: 

Q. Now, in the final sentence on that 
page there is an indication that: 

"The district was satisfied that the 
offence was 

unintentional and recommended that no 
penalties 

be applied." 

And as a matter of enforcement, Mr. Cary, 
or enforcement policy, I am wondering if that is 
standard policy and standard procedure; if an 
infraction is judged to be unintentional, I take it 
that no penalty would be imposed? 

A. Each case is judged individually and 
if the district manager is satisfied that indeed the 


trespass was unintentional and there were reasons for 
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it, he may make that decision not to go forward with 
assessing a penalty. 

THE CHAIRMAN: What would the minimum 
penalty be in that case anyways, $50? 

MR. CARY: In a trespass, it is on the 
value of wood that's affected. It is either one times 
or five times stumpage in addition to the stumpage you 
have to pay in any event. So it would depend on the 
number of trees that were harvested or knocked over or 
bulldozed or -- it would depend. It could range from 
$50 to a lot of money. 

MR. LINDGREN: Q. With respect to this 
Mooseskull trespass, Mr. Cary, are you aware of how 
many hectares were cut or bulldozed? 

MR eCARY See ee Le nOt Davey ——. Mr 
Gordon, are you? 

MReseGORDON aA). we NOt le menot. 

MRCARY -s Aw Lo was wjust checking. 

MR. GORDON: A. But if the Board wants 
some further information or a description in general 
terms as to what happened there, I can explain to the 
BOarae chess tuationeinuthe tield. 

Meee o CNDGREN SSO pele tChinke tne. sitiation 
has been fairly and straightforwardly presented in the 


answer to the interrogatory. 
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But if it would not require too much 
effort, Mr. Gordon, can I ask you to undertake to 
determine how many hectares were cut in this particular 
Situation? 

MR. GORDON: A. If the Board feels that 
that is* worthwhiie® © will be witiwings to=dowthac. 

THE CHAIRMAN: Just a moment. In the 
particular case we are dealing with, is it in the 
Minister's discretion as to whether or not to assess a 
penalty-- 

MR. CARM.e = CS) Doeis 

THE CHAIRMAN: --under the Act? 

MRs” CARY:) = 16S, 1 teas 

THE CHAIRMAN: There is no mandatory 
penalty prescribed in the event of an infraction? 

MRe CARY:) \“That.-s, correcc,. 

THE CHAIRMAN: And obviously if the 
district sets out the facts for the Minister in terms 
of saying: There was an infraction, here's the reasons 
or the fact-setting situation involving this 
infraction, and the Minister decides to assess ina 
particular case no penalty; is that unusual, is that an 
unusual way to proceed under this Act? 

MRE CARY<  LtUwissnot unustaly—2te a secase 


by case. 
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THE CHAIRMAN: It is case by case? 

MR. CARY: Case by base. 

MR owULNDGREN: =) @@78 (MreaCarye dot 
understand you to say that the Minister is responsible 
for decisions as to whether or not to impose trespass 
penalties? 

MR. CARY: A. No, that power is 
delegated. 

Q. Delegated to whom? 

Ae onlogal besonts fof jpeople feand I“@thinhk 
that has been spoken to in evidence before, but it is 
delegated to the director of Timber Sales Branch - and 
that's changed its name - to the regional directors and 
to the district managers, depending on the nature I 
think and the size of the penalty or the potential 
penalty that's involved. 

OP eel saalsouwithnin sthat designates 
discretion? 

A terres: 

Q. And I am simply interested in how 
that discretion is exercised and whether or not it is 
structured? 

A gel hnenemi sma Strictistructure to that. 

Q. And perhaps you can advise me very 


briefly what that is? 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 28206 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


AverOhnpeeecanst eCL donwceknowathe 
details, but it is laid out in policy and procedure 
very carefully. 

QO. Has that policy or procedure been 
presented to this Board? 

MS2@MURPHY<) Gecanscereccarie 

THE CHAIRMAN: Ms. Murphy, where is the 
statutory authority for the delegation? 

As I read the Act - I may be wrong - but 
Section 48(2) seems to indicate the Minister has the 
authority to assess the penalty and the regulations, at 
least I just glanced through them, do not seem to 
indicate he has the power to delegate. 

Where does he get that authority? 

MSCeMURPHY? @eWellto be havens te iooked 
through closely). bute rethnink#1 f *wouldwouise Llow from 
all the normal interpretation of statute that the 
Minister hastnumbers®oi@authors (leomivke mrlonscxanpuec 
in thisostatute) § themauthorityvetoegivescuttiing 
approvals of which there are thousands every year. 

So for each one of those it is set out in 
a particular policy and there is a formal actual 
delegation by the Minister to specific people for 
specific purposes and it is done formally in writing. 


I’'am not sure if it is'*done by Order—in-—Council, I 
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would have do determine that. 

THE CHAIRMAN: Well, I am not saying you 
are wrong, but I would think - it has been a while, I 
think, since I looked into this question - but I think 
there has to be some kind of formal regulation, 
Order-in-Council or some authority for a Minister to 
delegate his powers if the Act doesn't specifically 
allude to a delegation. 

MSSeMURPHY 3 sCould T just undertake to 
find out what the situation is with this particular 
legislation. That will probably be faster then my 
trying to deal with it here. 

THE CHAIRMAN: Okay. 

MEU TNDGREN cageOs thre eGarypnyousjust 
referred a moment ago to a policy that speaks to this 
issue, the issue of imposing penalties for trespasses. 
And I was unclear from Ms. Murphy's Ene as to 
whether or not that policy has been presented to this 
Board for review. 

Will you undertake to determine if it has 
beengpresonbedemiedon. temeca Liequntesftrank by. eeLf rt 
hasn't, will you undertake to provide a copy of that 
policy or procedure? 

MR. CARY: A. What are you talking -- 


are you talking about the delegation powers? 
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Q. No, I am speaking of the discretion 
of the district manager or the regional director to 
impose penalties for trespasses under the Crown Timber 
Act. 

MS. MURPHY: Mr. Chairman, just let me 
say, what we will do is look at whether that particular 
document has already been made an exhibit and, if it 
hasn't, we will. 

We have made available lists of all of 
the policies and so on and so forth, and which ones 
have been made exhibits to date and provided in various 
ways, I just cant) recall off "the “top of mysheads 1 
will let you know. 

MR. LINDGREN: And, Mr. Chairman, if and 
when that policy is provided to the Board and to the 
parties, I would like to reserve my rights to pose 
questions on that. 

MSEPMURPHYs ye Onewnad:- 

MR. LINDGREN: On the policy. 

Oe Nowe) Mrereary Epcontiniings wath, the 
interrogatory. The second trespass matter that is 
referred to at page 164 of the witness statement, you 
see the Agonzon Lake matter, and in its answer to this 
interrogatory the Ministry has attached some 


correspondence. 
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And, again, very briefly attempting to 
paraphrase what apparently occurred here, can you 
confirm for me that the Ministry found that harvesting 
and tertiary road construction occurred within a 
120-metre reserve around the lake. Is that what 
happened here, Mr. Cary? 

Me eeCaRY se eAes Thatis vcorrect. 

Q. And this apparently was contrary to 
the «cut tapproval sis fJthatenighte 

A. That's what the letter says, yes. 

Q. Now, unlike the previous trespass 
that wesjust@looked atiMr #)Cary, there appears to be 
no confusion about the flagging of the reserve. 

This would appear to have been an 
intentional act on behalf of the -- on the Dart eor 
field staff, the company staff and yet, again, this 
attracted no penalty and perhaps you can -- can you 
confirm that in fact no penalties were assessed for 
these infractions? 

Laemeinescucwormconditions contrary to that 
particular cut approval, yes, there was no further 
action taken, there was no penalty assessed because of 
the reasons given in the letter. 

Q. Now, at the second page of this 


document, there is an indication that: 
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"The construction did not involve any 


merchantable 

timber as a road followed an old trail. 
This 

trail however was overgrown with brush 
and 


immature poplar which was bulldozed." 

Do you know how much brush or poplar may 
have been bulldozed along this trail? 

MR. GORDON: A. I can help here. If you 
look at the map-- 

MR. CARY: A. The map, yes. 

MR. GORDON: A. --it appears you can 
see -- if you look on the map, which is the third page 
of the letter, you can see the road coming down to a 
point of land on Agonzon Lake. 

Now, ‘Mr. “Chairman? bee tcanejust point# to 
it and try and be helpful here. That is the road right 
here -- excuse me, right here. (indicating) 

THE CHAIRMAN: Do you want to describe it 
for the record? 

MRioF GORDON 3# Okay eer cers *thesiroad 
proceeding from the right-hand side of the page at the 
middle to a point of land in the northeast corner of 


Agonzon Lake which projects southwest into the lake. 
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And I am fairly sure that I have actually 
driven along that road and there was a small picnic 
area on that point. And so all I am trying to say is 
that the amount of brush that would have been on that 
road would be very limited. 

MR. LINDGREN: Q. Now, there is an 
indication that brush and poplar were bulldozed but the 
construction did not involve any merchantable timber. 
Is that why a penalty was not imposed? 

MR. GORDON: A. Based on the letter 
that's what I would surmise. 

Ore-Now, Prnetheslirsteeintractionrethe 
harvesting was in the 120-metre standing timber reserve 
where there is an indication that -- or an implicit 
indication that merchantable timber had been taken 
within the reserve, are you aware of how much timber 
was taken? 

A. In Agonzon Lake? 

Onset “AMNPLOOkIng *ateparagraph 1, the 
hivs Gapage-of/*theBleétter. 

A. No, I am not aware of how much wood 
was involved. 

MRI eCARY eeneweLeesaye’ &-’small portion 
of the reserve was cut', and we are just having trouble 


with how big is a small portion for the map. 
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MR. GORDON: A. It's the area that is 
shaded in black. 

MREPCARYS SAGaavese 

Q. Is it safe to say that as a general 
principle no penalty will be imposed if a small volume 
is taken? 

MR.» GORDON: A. I-don'’t* think you’ can 
say that because, if I recall the interrogatory you 
have referred to where there was 12 infractions, if I 
recall some of the areas and volumes, assessments of 
penalties were fairly small. So, therefore, I think we 
have some indication that in some instances we will 
assess a penalty where there is a small volume of wood 
involved. 

MR. LINDGREN: Okay, thank you. While we 
are still on the issue of trespass, Mr. Chairman, I 
would like to file an extract from an MNR document 
titled: Review of Timber Management in Lake Superior 
Provincial Park dated July, 1989. 

And I can advise this is only a portion 
of this lengthy document. I should also indicate that 
during the break we have attempted to block out the 
names of the companies; however, the photocopying 
machine was a little too efficient and it was able to 


read the blacked in portions and I aplogize for that. 
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MR. HUFF: (handed) 

THE CHAIRMAN: Well, we shall close our 
eyes when we read it. 

MR. LINDGREN: Which exhibit was that, 
Mr. Chairman? 

THE CHAIRMAN: 949. 

—--EXHIBIT NO. 949: MNR Document entitled: Review of 
Timber Management in Lake Superior 
Provincial Park dated July, 1989. 

Ming UG ENDGREN; @GQ08 MrveCarys)on (the 
second page of this two-sided document there is a 
reproduction of Table 4 of this document. 

The table is entitled: Timber Harvesting 
Infractions on Lake Superior Provincial Park since 
Master Plan implementation. 

It's not my intention to go through each 
andsevery sinfraction, iMr. Cary; "but ican you simply 
confirm for me that this list contained some 13 
harvesting infractions that occurred within the Lake 
Superior Provincial Park since 1981. 

MR. CARY: A. There were 13 infractions 
listed here. The list ends in 1984, so in a three-year 
period. I don't know what transpired from '84 onwards, 
it's not shown. 

whether your 'since Master Plan 


implementation' is true, I'm not sure. Is there more 
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to this table? 

MR. LINDGREN: There is a slight 
discrepancy here, Mr. Chairman, and I will just advise 
you and the witnesses of it. 

This same information that is contained 
in Table 4 was provided to our client from, I believe 
the, district -- the Chairman of the Lake Superior 
Provincial Park Plan. He reproduced virtually an 
identical table; however, his list includes a 1988 
infraction which does not appear in the official 
document. We are quite frankly at a loss to explain 
why or how that could have occurred. 

In any event, it's not particularly 
relevant other than the fact that there would appear to 
be 14 infractions as opposed to 13. The actual number 
is not important, Mr. Chairman. 

Q. In any event, returning to Table 4, I 
should also indicate that the letter to my client was 
dated May 8th, 1989. So I assume that's the update of 
the list but, in any event, the table that's contained 
in this document, Exhibit 949, indicates that there are 
13 infractions that were detected and penalized. 

Five of these were for unauthorized 
cutting and the remainder were for wasteful practices; 


isethat correct, Mr .2Garye 
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MRo CARY: A. Yes. 

Q. And on the right-hand column we see a 
range of penalities which were imposed. These 
penalities range from a low of $56 for an 1982 
infraction, to a high of $1,113 for a 1983 infraction. 

Now, turning to the $56 penalty, we see 
that it was imposed for unauthorized cutting of Crown 
timber and the volume given there is 26 cubic metres 
and it's indicated there that is an insignificant 
volume. 

And then, can I ask you to turn to the 
First 19849infraction: + sDo you" have, that) Mr. Cary? 

A. Yes, that is wasteful practices? 

Q. Wasteful practices. There is an 
indication that merchantable timber and the volume of 
24 cubic metres were left and a penalty of $166 were 
imposed. | 

Now, Mr. Cary, we seem to have wood 
volume of approximately the same amount and yet we have 
a $56 penalty imposed in one situation and a penalty 
approximately three times larger imposed in another 
situation. And what would be the rationale for this 
apparent inconsistency? 

THE CHAIRMAN: Well, just a moment. 


Before we get into that, I thought we covered this area 
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once. Is it within the discretion of an individual as 
to the assessment and imposition of the penalty, 
whether it's the Minister or a delegated official, and 
if it is, that's the way the Act is set up, surely it's 
within that person‘s discretion. 

Surely that person has the authority and 
ability to assess the factual situation before him and 
assess a penalty. If he assesses one penalty and it's 
high) and) another-penalty;.ité shiowse) afl ithes®Acti or the 
legislation or the Order-in-Council authority, or 
whatever gives him that discretion, I don't think you 
can go beyond that, Mr. Lindgren. 

MR. LINDGREN: Well, Mr. Chairman, I 
think there is one question that flows from that with 
respect. The Minister does have the discretion to 
impose a penalty. I'm interested in the exercise of 
that discretion, I‘m interested in what circumstances 
would lead the person to impose essentially different 
penalties for essentially the same offence. 

THE CHAIRMAN: Well, how can you get that 
out of these people if you haven't got the assessing 
person here? 

MR. LINDGREN: Well, I'm not asking about 
the particulars here, I'm asking him, in general, what 


circumstances would lead that designate to impose 
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radically different penalties. 

MR. CARY: It's case by case. 

MS. MURPHY: And perhaps -- I mean 
obviously the witness doesn't have background 
information for all of these things and he can't 
respond on these on a case by case basis. So I would 
Suggest my friend have a look at the policy that he's 
asked us for and determine whether that does not in 
fact answer his questions. 

MR. MARTEL: But there does seem to be 
some inconsistency. 

MR. CASSIDY: Mr. Martel, when we are 
faced with a document -- 

MR. MARTEL: = No’ uniformity; I'm just 
saying based on the facts that we have here, there 
doesn't seem to be anything that relates. 

MR. CARY: Not necessarily, Mr. Martel. 

MR. CASSIDY: I agree, but the facts you 
have, Mr. Martel, you have a piece of paper. 

MR. MARTEL: That's right. 

MR. CASSIDY: And I think you should be 
careful - and I mean no disrespect - but you should be 
careful as to any facts whatsoever simply based on some 
figures that are here. 


MR. MARTEL: Mr. Cassidy, I'm simply 
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looking at the size, 26 metres in one - cubic metres - 
and 24 cubic metres in the other and in fact the 
penalty is almost three times higher. 

MR CASS. DYeeeRign ct, 

MREGMARTELCS a Nowe, Je Simply —— ole can. & 
handle that in that way. I don't know what accounts 
for the difference. 

MR. CASSIDY: Right. 

MR. MARTEL: What is an apparent 
difference in the assessment of whatever penalty for 
what reason. I don't know what the details are, I 
accept that. 

MR. CASSIDY:) Right. 

MR. MARTEL: But there doesn't seem to be 
some sort of consistency flowing from that. 

MR. CASSIDY: Well, that's my point, Mr. 
Martel, is that I agree with you there is a difference 
on the face, but whether or not there is an 
inconsistent application or inconsistent application of 
discretion I think is not something that this Board can 
draw in the absence of having further facts, and that 
Ls oragite 

16 Ye peiatie IE Ghbhuyei-tet These 

MR. MARTEL: No, that's fine. 


MR. CASSIDY: I didn't mean any 
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disrespect, I did not, but when you say there is an 
inconsistency on the face, with respect I take issue 
with that. There's a difference on the face, but 
whether or not there is an inconsistent application of 
discretion or the principles behind the descretion, ee. 
think is another issue. 

MR. LINDGREN: That is precisely what I'm 
intending to get at, Mr. Chairman, what are the 
principles behind the exercise of that discretion. I 
think that is a relevant matter for this Board to hear. 

Q. And perhaps, Mr. Cary, you can shed 
some light on that subject? 

MR. CARY: A. Well, one thing I would 
like to say is that the penalty is assessed on the 
basis of multiples of stumpage. So you could have the 
same volume but assessed penalties would be very 
different, the same volume of wood. 

And also, they are two different offences 
as well, one is unauthorized cutting of Crown timber 
and the other is wasteful practices, which may again 
give rise to differences. 

THE CHAIRMAN: Mr. Lindgren, can we await 
to see if there's a policy regarding the imposition of 
penalties that the Ministry appears to follow, if there 


is one. If there is one, it may enlighten you in terms 
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of what the principles that are applied are. If there 
is no policy, and there may not be -- 

MR. CARY: And finally, the species 
involved might again influence the nature of the 
penalities assessed. 

THE CHAIRMAN: Well, if there are no 
policies dealing with it, then this isn't helpful 
unless you know all of the circumstances behind it. 

It may be that there are all kinds of 
mitigative measures that might have been taken by the 
person who is ultimately charged or assessed, et 
cetera, that were taken into account in terms of the 
penalty imposed. It's very difficult. 

MR. MARTEL: Could I ask Mr. Cary a 
question then? Mr. Cary, in reporting then, so that 
people can get the full import of what is happening in 
each of these instances, would it not be wise to have a 


little more information so as people who are looking at 


it would be able to understand what is going on? 


MRE BCARYtuae l Gaqgreer 

MR. MARTEL: It could be a misleading 
document in the sense that you don't know. 

MS. MURPHY: But, Mr. Martel, the problem 
is this: We have no idea what this was prepared for. 


MR. CARY: Yes. 
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MS. “MURPHY: So it's difficult-- 

MR. MARTEL: But it's a public document. 

MSeeUREH Y= tt. searrticuLt to respond 
as to whether this gives the information required 
unless we have some idea of-- 

MR. MARTEL: No, Ms. Murphy, it's a 
public document though: isn't it? 

MR. CARY: But what is the table for? I 
don't know what the table is for. There might be other 
information in this same report that might give you -- 
that might elucidate on the nature of these penalities. 
fem just note sure. 

MR. MARTEL: If there was a description 
that goes with it. We haven't got that. 

MRGS CARY“ Gy We havent tegot thaty<ander 
don't know if one exists either and that's why I'm 
cautious to answer. 

MR. MARTEL: We will know by tomorrow, 
will we? 

MSemeMURPHY: ele don te know. 

MR. LINDGREN: Well, perhaps, Mr. 
Chairman, we can resolve this difficulty by undertaking 
to file a copy of this document, if that is what my 
friend would wish. 


MR. MARTEL: Where is the whole document? 
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MR. LINDGREN: I mean, I should also 
advise the Board that we had some difficulty in 
obtaining this, but we will certainly undertake to 
provide further copies to the parties and the Board, if 
the Board thinks that is appropriate or advisable. 
——=DISCUSS2ONMNOL ts suneemecorda 

THE CHAIRMAN: Are you going to be 
dealing with this area in your own case? 

MR. LINDGREN: That is difficult to say. 
This issue involves the exercise of discretion from the 
Minister or his designate. There are two separate and 
distinct exercises of that discretion; the first is 
whether or not a penalty should be imposed; and the 
second is, what should the quantum of that penality be. 

Now, to this point I'm unclear as to 
whether or not this is a completely untrampled, 
uncontrolled, unfettered discretion on the part of the 
designate, or whether or not there is a policy document 
that provides some clear and effective guidance as to 
when a penalty will be imposed and what penalty will be 
imposed. 

THE CHAIRMAN: All right. Let's not deal 
with this any further until we have an indication from 
the Ministry whether or not there is a policy, okay. 


And we would like the Ministry to respond quickly on 
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that. You should be able to get that information by 
making a few telephone calls, as to whether there is a 
DOLLcy. 

MS. MURPHY: There is no problem. I'm 
advising you there is a policy, there is a procedure 
and we can probably obtain it and provide it to my 
friend tonight, he could have had it yesterday. 

THE CHAIRMAN: Okay. Let's curtail all 
further questions on this until we ascertain whether 
there is a policy, and you're Saying there is, and what 
the policy says and we will find that out conighnt\or 
tomorrow. 

Then we will go from there, Mr. Lindgren, 
and see how far we can investigate the discretion of 
the person who was authorized to impose the penalty. 
And it may be that he has wide discretion, and 
certainly the Act doesn't seem to fetter that 
discretion, at least in terms of the Minister. 

MR. LINDGREN.” Mra® Chairmany Ll) can advise 
that I do have further documents on this particular 
issue that I do intend to raise but perhaps I will 
Stand them down pending the delivery of this policy 
document. 

THE CHAIRMAN: Well, you might as well 


file them today so that parties have a chance, if they 
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haven't got them already, to review them overnight so. 
we won't have to waste time tomorrow. 

MR. LINDGREN: Very well then. There are 
actually three documents that I intend to file, Mr. 
Chairman. 

MS. MURPHY: May I ask, Mr. Lindgren, if 
he is going to be asking for some specific information 
from these other documents, that he let us know so that 
if there is some opportunity to obtain it and provide 
it now, we can do that. 

I don't know if we can, but if he can 
tell us what specifics he might be going to - I'm not 
asking him to do it here now obviously - we might be 
able to expedite matters. 

THE CHAIRMAN: It would be helpful. 

MR. LINDGREN: That's correct, and I will 
advise you if I require further or specific information 
about these documents. 

The first, Mr. Chairman, is a summary of 
warning letters 1984 to 1988, Temagami Crown Management 
Unit. Perhaps, Mr. Chairman, you then have the summary 
of infractions 1969 to '87 on the Latchford Management 
Unit. 

THE CHAIRMAN: All right. Let's give 


these some numbers so we can keep track of them. This 
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document, the Latchford one, will be Exhibit 950. 

—~--EXHIBIT NO. 950: Summary of infractions 1969-1987 
re: Latchford Management Unit. 

THE CHAIRMAN: The table of warning 
letters will be Exhibit 951. 

MR. LINDGREN: And that is for the 
Temagami Crown Management Unit? 

THE CHAIRMAN: That's correct. 

—~-EXHIBIT NO. 951: Table of warning letters 1984-1988 
re: Temagami Crown Management 
rrast 

MR. LINDGREN: The next document, Exhibit 
951, is the MNR letters or memos, and I can advise this 
is for the Latchford Crown Management Unit. 

THE CHAIRMAN: 952. 
~--EXHIBIT NO. 952: MNR letters or memos re: Latchford 

Crown Management Unit. 

MRS. KOVEN: Excuse me, Mr. Lindgren, 
what is Exhibit 952 about, mNR letters and memos? 

MR. LINDGREN: That is the summary of MNR 
letters or memos that were generated with respect to 
the Latchford Crown Management Unit. 

MRS. KOVEN: Pardon me? 

MR. LINDGREN: Latchford. 


MRS’ KOVEN: “Oh, Laetchford as) well. 


Okay. 
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MR. LINDGREN: In any event, those are 
the exhibits I will be revisiting at some future point 
and most likely tomorrow morning. 

Q. Mr. Cary, can I ask you to move on to 
your discussion of the legislation and enforcement of 
that legislation, other than the Crown Timber Act. Can 
I first ask you to turn to page 39 of the witness 
statement? 

Do you have that document, Mr. Cary? 

MRO CARY: (A. Yes,) Ll doz 

Q. Now, at the top of page 39, the first 
full paragraph, there is an indication that: 

"Enforcement of legislation is a 

strong regulatory mechanism that promotes 

the achievement of environmental 

protection and good timber practices." 

And skipping down to the third part: 

"Legal action is a coercive method of 

achieving compliance with good 

environmental practices should education 
or other preventive actions fail. The 
likelihood of penalties and legal costs 
as well as adverse publicity are strong 
deterents." 


Now, Mr. Cary, would you agree with me 
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that despite the benefits that are listed here of 
taking legal action to enforce legal requirements, 
would you agree with me that to this point the MNR's 
enforcement powers in that regard have been under used? 

A. No, I would not agree with that 
statement. 

Q. Can I ask you then to return to 
Exhibit 928B and return to the letter of March 13th, 
1989 from Ms. Murphy to Ms. Swenarchuk. Now, at page 5 
of that letter, Mr. Cary -- 

THE CHAIRMAN: Which letter? 

MR. LINDGREN: The March 13th letter, Mr. 
Chairman. 

MSVeMURPRY si eMarch 13th? 

MR. LINDGREN: This is the one with the 
page that starts with Question No. 3. Oh, I am SOnnY? 
it might be page No. 4. My copy is not clear. 

Q. Do you have that passage, Mr. Cary? 

MR. CARY: A. Yes, I have question 3, 
"Please provide..." 

Q. "Please provide a province-wide 

compilation of infractions and actions 

taken under various statutes for which 

OMNR has authority for the most recent 


year." 
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And that year was 1987 and '87. And the 
answer indicates: 

"There is some difficulty obtaining some 

of that information, the reason being 

it's hard to determine whether or not 
charges under the statutes other than the 

Crown Timber Act were imposed in relation 

to timber management activities." 

And I accept that. Now, when we turn to 
page 5 there is a breakdown of the three statutes and 
under charges we see zero charges under the Fisheries 
Act related to timber management, 15 charges under the 
Public Lands Act related to timber management, and one 
charge under the Lakes and Rivers Improvement Act 
related to timber management. 

And then for warnings we see under the 
Fisheries Act, 15 warnings; Public Lands Act, 91 
warnings; and under the Lakes and Rivers Improvement 
Act, 34 warnings. 

Now, Pu niilighnt cotiuthis@erackirecordcea Mr 
Cary, would you agree with me that the Ministry is much 
much more likely to impose a warning as opposed to lay 
a charge in relation to timber management activities 
that contravene any of the provisions of those Acts? 


I mean, that's fairly self-evident; is it not? 
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A. Yes, there are many more warnings 
than charges, but I would expect that. 

OVTANG “why 1s=that? 

A. Many of these -- I can't speak for 
the nature of these particular charges, I don't know 
the details or the details of the warnings. 

But it's my experience - and again, I'm 
talking about Crown timber Act where we assess 
penalties, and this is a different system, I 
understand, this is when you go to court and are 
charged - but, in my experience, warnings are more 
common than assessment of penalties. Again, as I say, 
each case is individually assessed and infractions are 
sometimes inadvertent, unintentional. 

QO." If the infraction is in inadvertent 
or unintentional, I take it then it is unlikely that a 
charge would be laid? 

MSteMUREHY > 8 Well; @it/s¥certainly 
unlikely that a charge would be successful. These are 
quasi-criminal situations when you are dealing with the 
Fisheries Act, Public Lands Act, Lakes and Rivers 
Improvement Act, Mr. Chairman. 

I think you can take notice of the fact 
that if you had a situation where the act was 


unintentional, it would be meaningless. 
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MR. LINDGREN: I disagree, although this 
is a matter for argument, but I disagree that the due 
diligence defence is automatically equated with an 
unintentional act. 

In any event that was not the question I 
put; ton Mr.“ Cary. 

MR. CARY: There were many more warnings 
than charges, I agree. 

MR. STRAIGHT: Mr. Lindgren, I might be 
able to help you a little bit in some of those areas, 
Simply from my experience in the past as a district 
manager and going back too as a regional biologist. 

I don't profess by any stretch of the 
imagination to be an expert in enforcement, but one of 
the primary roles of our enforcement program is an 
educational role. We generally try and achieve 
compliance with activities through education, to the 
degree that we can, and that is a major focus of our 
enforcement program by the way. 

As well, when you look at the word 
‘warnings’ here, without further definition you don't 
know what that means. The fact that a company or an 
individual may have been warned does not necessarily 
mean that there is evidence to lay a charge. 


There may be -- a warning could 
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constitute, in this particular instance, a case where 
under the Public Lands Act where an individual 
operation is ceasing -- is near the end of its 
operations there is a number of litter around the site 
in the form of oil cans or so. The individual may 
Simply indicate that if he is Dulleadsout,. ne 1s stilt 
contactable, he's left that behind, he's said: Hey, by 
the way fellow, you better remove that material. That 
would constitute a warning. 

So you can't interpret what you said from 
that. In fact you could look at it in the reverse and 
Say that the Ministry is very actively looking at those 
sections in those Acts, and indeed they have had people 
in the field that have seen that and have taken a 
deliberate form of action to correct a situation which 
they observed which they did not feel was desirable. 

MR. LINDGREN: Q. Thank you, Mr. 
Straight. Mr. Cary, you just referred a few moments 
ago to a policy in existence that governs the 
imposition of penalities under the Crown Timber ACU. 
and earlier in this hearing we have seen Exhibit 372 
which is the Eastern Region Fish Habitat Protection 
Enforcement Guidelines. 

In essence, this document provides 


guidance to field officers in terms of the 
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investigation and laying of charges for infractions 
under the Fisheries Act. 

My question to you, Mr. Cary, is: Does a 
Similar document exist with respect to the Public Lands 
Act or the Lakes and Rivers Improvement Act and, if 
not, why noc? 

MR. CARY: A. I don't know the answer to 
that question. I don't know if one exists. 

THE CHAIRMAN: Okay. Ms. Murphy, we 
might, as, well sort of Short, circuit tnis atecnis pointe 

Will you undertake to find out if there 
are any policy documents dealing with imposition of 
penalties or other policies regarding enforcement with 
respect to all of the Acts over which MNR has 
jurisdiction, meaning the Fisheries Act, Public Lands 
Act, Lakes and Rivers Improvement Act, and the Crown 
Timber Act. 

MS. MURPHY: Well, I'm glad we brought it 
down to those four, because I think there are 29 at 
least altogether. 

THE CHAIRMAN: No, those four. 

MS. MURPHY: We will undertake to provide 
what we can locate. 

MR. LINDGREN: Well, Mr. Chairman, if and 


when that answer is provided I may have further 
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questions. 

Q. Now, aside from the possibility that 
that documentation exists, Mr): Cany,jccani frask you 
this: Does the Ministry have an overall enforcement 
policy or strategy in the timber management context? 

MR GARY: =@Acealhat policysthat you have 
asked for will espouse that. 

Q. I'm speaking of an overall formal 
expression of the Ministry's policy in terms of its 
enforcement of statutes that are related to timber 
management activity? 

MS. "MURPHY: Why don't we just put that 
in the same category. 

MR. CARY: Yes, please. 

MS. MURPHY: I'm concerned, and I do have 
to rise and say, my friend has now asked for a number 
of things and he says he wants to cross-examine further 
and he hasn't asked for any of this before and I'm 
concerned that now we're going to go over and over. 

THE CHAIRMAN: Well, what we would like 
you to do is, we would like you to come back as 
expeditiously as possible with whether or not there are 
these policies in existence, then we will ask Mr. 
Lindgren to cross-examine on it if he has has further 


questions, very quickly. 
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We are hoping to have all of this 
accomplished, Mr. Lindgren, prior to this panel rising. 

MR. LINDGREN: I'm hopeful of that too, 
Mr. Chairman. 

THE CHAIRMAN: We are not going to recall 
them for any purpose. 

MR. LINDGREN: Far be it for me to insist 
on recalling a witness. I'm confident that this 
information can be provided in an expeditious manner. 

I'm about to embark on a slightly 
different area, Mr. Chairman, and I do recall that you 
indicated yesterday you were thinking about 
entertaining submissions on the other matter at five 
o clock: 

THE CHAIRMAN: How long are you going to 
be to complete? 

MR. LINDGREN: Subject to the questions 
that I still have relating to these three documents and 
having regard to a few of the other questions I have on 
Document No. 3, I would estimate that I would have 
probably an hour. 

THE CHAIRMAN: All right. We will 
complete your examination tomorrow at 8:00 when we 
SUarits 


And we will perhaps take a 10-minute 
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break at this time and then come back and hear the 
further submissions of the parties with respect to 
dealing with the media, and then adjourn for the 
evening. 

MR. LINDGREN: Thank you. 

---(Panel withdraws) 
== =ReECESSHtakengate5:00np sm. 
ee OMeresuming ace slo pem- 

THE CHAIRMAN: Thank you, be seated, 
please. 

Ms. Murphy? 

MS. MURPHY: Yes, Mr. Chairman, I expect 
to be about ten minutes on this matter, and perhaps 
less. 

I would like to advise you first that the 
matter before you now is, in our view, essentially one 
of proper practice before an administrative tribunal 
and for that reason I would like to advise you that my 
submissions are being made on behalf of counsel for the 
Ministry of Natural Resources in our lawfirm Houser, 
Henry, Loudon and Syron. 

THE CHAIRMAN: Sorry, your submissions 
are being made on behalf of...? 

MS. MURPHY: Counsel for Ministry of 


Natural Resources. 
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THE CHAIRMAN: Counsel for the Ministry 
and your lawfirm? 

MS... MURBHYs Ss Thatushyoohitersirs 

THE CHAIRMAN: Okay. Not the -- 

MS. MURPHY: Not the Ministry. 

MR. LINDGREN: Mr. Chairman, I don't 
understand that. 

THE CHAIRMAN: Wait a minute, I missed 
something in there. You are speaking as counsel for 
the Ministry? 

MS. MURPHY: Well, I guess it may be 
clearer if I say the submissions that I would like to 
make would be made on behalf of counsel and I say 
counsel for the Ministry just to identify who I mean, 
the three of us, and for our lawfirm. This is not a 
matter on which I have taken instructions from the 
Ministry of Natural Resources. 

THE CHAIRMAN: Okay. Fair enough. 

MS. MURPHY: And I would suggest to you 
the issue really is essentially this, it's a question: 
When parties are involved ina matter that is being 
considered by a tribunal and where that tribunal has 
the authority to make decisions which affect the rights 
of the parties, what are the appropriate standards of 


conduct for counsel and other representatives before 
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that Board and their clients when dealing with the 
media with regard to those matters? 

I make the point first of all that, in 
our view, the question goes farther in this particular 
case than just the lawyers. First of all, I would 
Suggest that you should also consider other people who 
are representing parties before this Board given the 
nature of this hearing, and also consider the degree to 
which these standards apply to clients, and I would 
suggest that the reasons for the standards exist 
whether the comment is being made by representatives of 
parties or clients, and it's our view that it's our 
duty and responsibility to communicate those standards 
to our clients. 

Now, Ms. Cronk has suggested to you that 
there are legally three standards and I would just 
repeat. Speaking from my notes she suggested that they 
were as follows: First, there should be no criticism 
of other parties or counsel in the media; second, that 
one must not expressly or impliedly criticize the Board 
by suggesting unfairness in the procedure or in the way 
the Board is conducting the hearing; and, fhinaLivy, fthat 
one cannot argue or urge a particular result ona 
matter pending before the Board because this can be 


seen aS an indirect or direct effort to influence the 
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decision. 

With respect to those standards I would 
suggest that that is certainly our understanding of 
what the standards are and, in addition, I would advise 
the Board that it is these concepts that we have 
ourselves communicated to our clients. I would also 
like to note that these, in our view, are standards 
that apply to all tribunals and courts including this 
one and that while this particular hearing may be 
longer than some and may involve broad areas of public 
interest, I would suggest there are a couple of other 
matters here that should also inform your decision. 

In fact I would suggest there are a 
couple of things here that militate for having the 
Board articulate those standards and I would suggest 
that those are two: First of all, I would suggest it 
would be useful because some of the parties appearing 
before you with representatives may benefit from 
having -- the representatives may benefit from having 
that advice. I would also suggest that having that 
advice from the Board would probably assist all of us 
in communicating those standards to our clients. 

And I think you have already been told 
that the main concept really is this: That when a 


matter is being dealt with by a tribunal which has 
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authority to make a decision, it shows disrespect for 
the hearing process to criticize the tribunal itself or 
the parties to the hearing, including their counsel, or 
the adequacy of the evidence other than in the hearing 
room. 

And you have also been told that where 
people do that it imposes a real unfairness and 
interferes with the right to be heard of the people who 
are being criticized where they are following these 
rules or these standards and don't have an opportunity 
to respond. 

I would agree that the principles do not 
stop a party from providing information to the press, 
in fact that is one of our responsibilities, and it 
does not stop a party from advising the public about 
their own positions in an temperate way, but what it 
does stop is having parties make perjorative statements 
about the Board's or other parties' decisions and 
motives. And I would suggest it also stops people from 
doing anything that has the appearance of attempting to 
influence the outcome of a decision of the Board by 
arguing for a specific result outside the hearing room. 
And, of course, it is always unacceptable for people to 
make statements that are just misleading. I don't 


think that needs to be said much further. 
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I just have essentially three comments 
with respect to how this kind of behaviour, if it 
occurss could injure the Board, other parties and in 
fact all of our own clients. With respect to the Board 
Ms. Cronk referred you to two of the rules in the 
Professional Conduct Handbook. I would like to refer 
you to one more. Unfortunately I don't have copies, 
but there is just one section in particular I would 
like to refer you to and I will be giving you copies 
when I can get them made. 

This is Rule 11. The general rule says: 

"The lawyer should encourage public 

respect for and try to improve the 

administration of justice." 

And under the commentary to that rule 
there is a specific section dealing with criticizing 
the tribunal i e.i5think ®itissusefulbstosconsiderythat 
section because it helps us to understand the reasons 
for the rule. And what it says is: 

"That although proceedings and decisions 

of tribunals are properly subject to 

scrutiny and criticism by all members of 
the public including lawyers, members 

of tribunals are often prohibited by law 


or custom from defending themselves. 
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Their inability to do so imposes special 
responsibilities upon lawyers." 

Firstly: 

"The lawyer should avoid criticism which 
is petty, intemperate or unsupported by a 
bona fide belief in its real merit 
bearing in mind that the in the eyes of 
the public professional knowledge lends 
weight to the lawyer's judgments or 
Gric2cisms. © 

Secondly: 

"If the lawyer has been involved in the 
proceedings there is a risk that any 
criticism may be or may appear to be 
partisan rather than objective." 

And vethirdaly: 

"Where a tribunal is the object of 
unjust criticism, the lawyer as a 
participant in the administration of 
justice is uniquely able to and should 
support the tribunal both because its 
members cannot defend themselves and 
because the lawyer is thereby 
contributing to the greater public 


understanding of and respect for the 
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legal system." 

I would suggest that very clearly sets 
out the reason for that rule. 

THE CHAIRMAN: Does that also tie in with 
the concept that the lawyer is an officer of the court 
and, by extension, an officer of the tribunal? 

MS. MURPHY: Absolutely. You have heard 
already about the kind of prejudice this kind of 
comment could create for other parties, the people who 
are the object of the criticism. 

I have one other matter that I think is 
essential for this particular proceeding that I think 
we should all bear in mind. This proceeding is not a 
Situation where you have two litigants who are angry 
with each other, who are going to have a decision 
rendered and their difficulties resolved and they go 
home. 

This is a situation instead where the 
members of all of the organizations and the individuals 
who are before you have long ongoing relationships, 
they have existed in the past, and what is very 
important in this hearing, they will continue to exist 
long into the future and long after the lawyers who are 
involved in this matter have ue home. 


And I would suggest that in that set of 
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circumstances it is incumbent upon us to the best of 
our ability to maintain those good relationships. 

THE CHAIRMAN: Thank you. 

Well, there is no particular order for 
this so perhaps, Mr. Lindgren, we will just move around 
the room. 

MR. LINDGREN: Thank you, Mr. Chairman. 

At the outset, Mr. Chairman, I should 
indicate that I will be approximately 20 minutes I hope 
acemost. 

Now, Mr. Chairman, in considering the 
question of whether the Board should establish a 
standard or code for the conduct of counsel and for the 
parties as Ms. Cronk and Ms. Murphy have suggested, we 
respectfully submit that the Board has no jurisdiction 
to establish any constraints on counsel or the parties. 
However, should the Board wish to consider in a 
positive or proactive sense the roles and the Fights*of 
the participants and the public regarding media 
coverage of this hearing, we submit that it would be 
helpful if the Board were to underline or emphasize the 
importance of the fullest possible public debate of the 
very public issues in this hearing. 

THE CHAIRMAN: Keep going. 


MR. LINDGREN: In our view, Mr. Chairman, 
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the guiding criterion here should be the right of the 
public to information. And as you know, Mr. Chairman, 
judicial interpretation of the Charter guarantee of 
freedom of expression has emphasized this public right 
to information and has indicated it is a basic 
necessity for the democratic process. In our 
submission, this recognition should be the governing 
criteria in the Board's development of any code 
regarding any content. 

And, in this sense, Mr. Chairman, we 
disagree with Ms. Cronk's characterization of the 
issue. She indicated to you yesterday that in her 
submission this was simply an issue of legal ethics, 
courtesy, fairness and professional conduct, and she 
was quoting the words from Mr. Justice Grange in that 
regard. We respectfully submit that this matter is 
much more than that; in our view this does quite 
clearly involve a matter of free speech and freedom of 
the press. 

Ms. Cronk has in effect invited the Board 
to establish what we regard as very substantial 
constraints on the rights of counsel and the parties to 
communicate with the press and that, in my view, is a 
matter of free speech. 


Nowseweteme turnefirstetoiour 
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jurisdictional submissions, the submission that the 
Board has no authority or jurisdiction to impose 
constraints. 

Here, Mr. Chairman, our respectful 
submission is that the Board's jurisdiction to control 
its own process does not extend to imposing constraints 
on the rights of counsel with respect to communications 
with the media. It is clear that the Board does have 
the authority, when faced with a matter that might 
constitute contempt, to state a case to the Divisional 
Court for a citation of contempt. 

Now, Mr. Chairman, it is difficult to 
imagine what type of conduct could or should result in 
such a citation, but we submit for example that a 
statement that the Board is blatantly biased or is 
acting out of improper or self-interested motives, 
those kinds of statements could well be within the 
category of contempt. However, Mr. Chairman, in our 
submission statements not amounting to such misconduct 
in our view cannot be constrained by the Board without 
contravening Section 2(b) of the Charter of Rights and 
Freedoms, this being the guarantee of freedom of 
expression. 

THE CHAIRMAN: Okay. Are you taking the 


position, Mr. Lindgren, that the Law Society's rules of 
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ethics as they apply to counsel are unconstitutional by 
virtue of the Charter of Rights? 

MR. LINDGREN: Mr. Chairman, I will be 
turning very momentarily to the rules of professional 
conduct. I think that you will see when we review the 
commentary under Rule 21 there are no such constraints 
on the ability of counsel in this type of proceeding to 
contact the press and, in fact, in our submission, 
those commentaries provide a very positive obligation 
or incentive for lawyers to contact the press. So in 
that sense there really is not a constraint as we see 
it in the rules of procedure or the rules of 
professional conduct that would amount to that sort of 
contravention. 

THE CHAIRMAN: No, but in the rules of 
ethics that we reviewed yesterday dealing with 
counsels' relationship with the media, and it dealt 
specifically with counsels' contact with the media, are 
you taking the position that those rules as articulated 
by the Law Society are unconstitutional because they 
infringe the free speech guarantee in the Charter of 
Rights? 

MR. LINDGREN: Mr. Chairman, that is not 
the issue today and, with respect, I don't think I have 


to take a position on that issue, however, I do repeat 
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my earlier submission; that is, we think the rules of 
professional conduct protect -- not constrain, they 
protect the right of counsel to speak with the media 
and in that sense we don't see them as a Constraint’. 

In any event, I will be Returning in ‘a 
few moments to Rule 21 and its commentary and I will be 
examining the commentaries thereunder. 

Now yesterday, Mr. Chairman, you were 
invited by Ms. Cronk to follow the example of Mr. 
Justice Grange in the Sick Children's Hospital Inquiry. 
Very briefly, Mr. Chairman, in our submission, if we 
were to arguing the facts of that situation as opposed 
to the facts that gave rise to this discussion, in our 
view the Grange decision would be clearly 
distinguishable on its facts; however, relying on the 
Board's assurance that this issue is to be dealt with 
at the generic level only, we will not proceed to that 
factual discussion. 

However, we would note that the Grange 
Inquiry was a very different proceeding than this 
environmental assessment hearing in that the Grange 
Inquiry was not a hearing examining government policy 
of broad impact and importance to all residents of 
Ontario ;eMrtechairman ithe Grange Inquiry was 


essentially an investigation of certain deaths that 
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occurred at the Hospital for Sick Children but it was 
not a criminal investigation and, in that sense, Mr. 
Justice Grange had to tread a very fine line between 
the need for public information and the need to protect 
reputations in that case. 

We respectfully submit that that is a 
very different context than the present one where we 
are publicly examining issues of broad public policy. 

I think that is an important distinction, 
Mr .eChaizman tvandinan additionmstomthatwiadiustinctiony —— 

THE CHAIRMAN: Well, what if that was a 
criminal proceeding, do you think that would affect 
counsel's ability to deal with the media if in fact you 
have the criminal proceeding at the time that the 
criminal proceeding is before the court? 

MR. LINDGREN: I'm not certain of the 
question, Mr. Chairman. 

THE CHAIRMAN: If the Grange Inquiry was 
in fact a criminal proceeding - I agree with you it 
wasn't - would that inhibit counsel's relationship with 
the media, ability to speak to the media on a case that 
is presently before a court in a criminal proceeding 

MR. LINDGREN: In my respectful 
submission the answer is no, within certain parameters 


and I will get into those parameters in amoment. But 
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generally if that were a criminal proceeding we still 
submit that, in general, a lawyer would still have an 
obligation to contact the press, or at least make 
himself or herself available to speak to the press. As 
I indicated, I will perhaps try to circumscribe or 
identify those parameters that may in fact constrain 
counsel. 

Now, in addition to the distinction that 
I just raised - and we will Gectebacketo we. Mr, 
Chairman - there are, in our view, several significant 
legal developments in this area of law that have 
occurred since the Grange Inquiry and, in our view, 
these developments clearly indicate that Mr. Grange 
would likely reach a different conclusion or decision 
today ;"§that-is snot fa certainty by any means, but as I 
Will discuss, I think that we may well have seen a 
different outcome. I'm Saying that we can't really 
rely on his decision some years ago. 

THE CHAIRMAN: I assume you haven't 
canvassed him for his opinion. 

MR. LINDGREN: That's right, that is why 
there are no certainties here, Mr. Chairman. But in 
light of some of the legal developments, I think that 
is a sustainable proposition. 


Now, Mr. Chairman, there is of course 
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growing jurisprudence on the scope and the meaning of 
Section 2(b) of the Charter and it's not my intention 
to canvass those authorities, however, we would like to 
simply refer to one important case and that is the 
decision of the Divisional Court in re Klein and Law 
Society of Upper Canada and re Dvorak and Law Society 
of Upper Canada. 

Mr. Chairman, I have copies available and 
I would like to distribute them to the parties and to 
the Board. This was a 1985 decision of Justices Eberle 
and Callaghan with a dissent by Mr. Justice Henry. 

MR. HUFF: (handed) 

MR. LINDGREN: And, Mr. Chairman, I can 
advise that this case does discuss the 
constitutionality of Law Society regulations or at 
least the ones that were in effect at the time. 

Mr. Chairman, this was a judicial review 
application for a declaration that the existing Law 
Society rule prohibiting lawyers from advertising was 
in fact a contravention of the Charter and, in 
addition, and perhaps more to the point, lawyer Dvorak 
had contacted the media with respect to this Law 
Society prohibition and he was further charged by the 
Law Society with breaching the existing Law Society 


rule against lawyers contacting the press, and he 
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therefore sought a declaration that this rule too was 
unconstitutional and was of no force or effect. 

Now, in our view, Mr. Chairman, this case 
is extremely important in the present context since the 
court held that the Charter guarantee of freedom of 
expression does protect the lawyer's communications 
with the press. 

More specifically, Mr. Chairman, the 
court made four findings that have had or that do have 
considerable bearing on the issue before us, and I 
would like to briefly review these four findings with 
the Board. 

The first is found at page 527 of this 
decision. 

THE CHAIRMAN: There on the final 
paragraph under the heading Status of the Rules of 
Commentaries there is a highlighted pont onset hat 
indicates: 

"It appears however on the material 

before this court that the Law Society in 

convocation treats both the commentaries 
and the rules in the same manner." 

And continuing on to page 528: 

"In my view --" 


This is at the last line of the first 
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“In my view there is no basis for 
differentiating between the rules and the 
commentaries for the purposes of these 
applications.” 


Mr. Chairman, this statement by the 


Divisional Court is significant because I will be 


referring to the present rule, Rule 21 in a few moments 


but I will be relying heavily upon the commentaries 


that we find under Rule 21. 


Now, further down on page 528, halfway 


through that large paragraph, the Court finds that: 


"Regulating the lawyer's right to speak 
amounts to regulating clients and the 
public’ rights<" 

The Divisional Court held: 

"In promulgating rules relating to legal 
advertising or relations between the 
press and bar, the Law Society is 
performing a regulatory function on 
behalf of the Legislature and the 
government of Ontario within the meaning 
ofiisectionwaemof therChanteryee:lneso 
doingeitwisaregulatingunot ne the 


rights of the lawyer to speak but also 


Farr & Associates Reporting, Inc. 


Submissions 28253 
(Lindgren) 


the rights of the potential clients and 

the public at large to be informed." 

Mr. Chairman, we regard that as a 
particularly important statement. 

Now, the third finding that I would like 
to draw the Board's attention to -- 

THE CHAIRMAN: Just a minute. Just stop 
there for a minute. Are you differentiating from the 
public's right to be informed in a factual way about 
the proceeding as opposed to counsel's Gightminathat 
context to be able to criticize either the proceedings 
themselves, indirectly the Board, other counsel or the 
evidence itself? 

I mean, I don't think there is much 
argument - and I don't think Ms. Cronk took that 
position, frankly - that counsel cannot meet with the 
media and put forward their client's position or 
anything factual which occurred at the Drocedings . =r 
think what we are dealing with is, when you go beyond 
that and put forward opinions which have the effect of 
criticizing other counsel, other parties or the Board 
directly orl indirectly, 

And the reason I say that is because it 
appeared that what was happening in this case, from my 


brief reading of it, is that there was some attempt to 
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inhibit the lawyer from divulging or commenting on fees 
charged for various services, and it wasn't the type of 
comment that criticized anything necessarily, it was 
whether or not the lawyer could divulge to the media 
practices about the profess relating to the divulging 
of fees and charges for various services where the Law 
Society purportedly said no, you can’t, and the court 
held that it is in the public interest for the public 
to have that factual information and held it to be in 
effect covered by the Charter's free expression. 

Now, that's a very different question 
from whether or not you have the right to go out there 
and go beyond putting forward the factual positions 
relating to the proceedings that are ongoing before a 
court or tribunal at that time. We are talking about 
different types of conduct. 

MRin LUT NDGRENmithat eas, commecti Mn, 
Chairman. But I would respectfully submit that nothing 
turns on the factual basis of the comments on the Klein 
case. We make no distinction between presenting a 
client's position on the evidence and going further 
than that and commenting, perhaps even critically, on 
the evidence that has been led before the Board. 

THE CHAIRMAN: Okay. So you are 


indicating, as I understand your position, that this 
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case is authority for the proposition that you can go 
beyond stating factual things about the proceeding and 
Can criticize or give your opinion which may have the 
effecteofecriticizing#other counsel, other parties, or 
the tribunal itself. Is that your position? 

MR. LINDGREN: That is correct, Mr. 
Chairman. 

THE CHAIRMAN: Okay. As long as we have 
got your position clear. 

MR. LINDGREN: And, in fact, on this 
point I can refer the Board to page 532,0f the decision 
at the bottom paragraph, there the court finds that the 
Charter guarantee of freedom of expression protects 
opinions expressed about government pol ey sr altwi liebe 
returning to this point in a few moments. The 
Divisional Court held that: 

"Prima facie then, the freedom of 

expression guaranteed by s. 2(b) of 

the Charter would appear to apply to the 

expression of ideas and opinions relating 

to the political and government domains 

Of *themecountry=.* 

As you know, Mr. Chairman, to this point 
I don't think the actual provision of section 2(b)y Of 


the Charter has been provided to youweand li don) tehave 
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it but as you know, Mr. Chairman, section 2(b) does 
provide that everyone has the freedom SfSthought, 
belief, opinion and expression including freedom of the 
press and other media communication. 

THE CHAIRMAN: I think it is set out at 
the beginning of the case somewhere. 

MS. SEABORN: Page 529, Mr. Chairman. 

THE CHAIRMAN: 529. 

MR. LINDGREN: Thank you, Ms. Seaborn. 

In construing section 2(b), Mr. Chairman, 
Mr. Justice Callaghan writes -- on page 532, the last 
full paragraph, he makes the comments that I have just 
read and then construes a previous Divisional Court 
interpretation of the scope of section 2(b). This is 
the Koumoudouros and Muncipality of Metropolitan 
Toronto decision where Mr. Justice Eberle wrote: 

"The close linking in s. 2(b) 

are the freedoms of thought, belief 

opinion and expression suggests 

rather that freedom of expression refers 

to the freedom of communication of ideas 

and opinions among the citizens of 

Canada, so that in broad terms those 

citizens may continue to live in the free 


and democratic society referred to in 
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Sram Ore cherCharters: 

Then further down he indicates: 

"These words reinforce the view that 

CNEPUNEUSteotas.: 2(b)iivssin the 

political and governmental domain, a 

domain in which the freedoms of thought, 

belief, opinion and expression are 
inseparable from a free and democratic 
society." 

And as I will explain in a few moments, 
those statements clearly apply to the present context, 
Mr. Chairman. 

Now, the fourth finding that I would like 
to draw the Board's attention to, and perhaps the most 
important finding, is found at page 540 of the 
decision. Here under the heading Conversations with 
the Press, Mr. Justice Callaghan writes: 

sliemapplvcanteDVorak es; econtacting of 

the press is entitled to the protection 

Offs 62 (b)iieebtadoptymwirtnowt srepeating, 

my discussion of the purpose and function 

OfMs e2(b)? ofthe Charter and 

of the jurisprudence of both Canada and 

the United States respecting freedom of 


expression. The applicant's expression 
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here was precisely the kind intended to 

be protected by the Charter and serves a 

social purpose and provides information 

on a matter of potential public interest 
and debate, namely, the manner of fee 
advertising for lawyers." 

Then Mr. Justice Callaghan reproduces the 
text of Rule 13 as it then existed and at the bottom of 
page 540 he goes on to write: 

"A lawyer has a moral, civic and 

professional duty to speak out where he 

sees an injustice. Furthermore, lawyers, 
by virtue of their education, training 
and experience, are particularly 
well-equipped to provide information and 
stimulate reason, discussion and debate 
on important current legal issues and 

professional practices: see Rule 12." 

THE CHAIRMAN: Okay. But where does that 
go beyond the factual information about the practices 
under discussion? 

The court appears to be saying in that 
that there is a public interest and a social purpose to 
have the manner of fee advertising for lawyers 


discussed publicly, I am not saying there is any 
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argument about that, but where does it allow the 
counsel under the protection of freedom of enpneseion 
to go beyond to criticize the conduct of the other 
participants to the proceeding before the Board or the 
court? 

MR. LINDGREN: Mr. Chairman, our 
submission is this: Mr. Justice Callaghan has 
recognized that communications by lawyers on matters of 
public interest serve a social purpose and provides 
information on matters of public interest. 

In this case, Mr. Chairman, we are 
dealing with a public statute, a VeEDVepublicastatute: 
namely, the Environmental Assessment Act, where the 
public interest is paramount and is explicitilyasetwout 
in the statute. We are dealing with an application for 
approval submitted by a public agency dealing with the 
management of a public resource on public lands that 
surely is a matter of wide and important Dubie 
interest, and comments on how that particular agency 
participates in this regulatory process, comments on 
the evidence led by that public party I think are 
protected by the Charter within certain parameters and 
those are the parameters I will discuss when I get to 
the portion of my submissions dealing with the kind of 


code or direction that the Board should Gave5 Pander. 
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would be happy to revisit this issue at that time, Mr. 
Chairman. 

I sense that I haven't satisfied your 
question at this point. I would just ask you 
respectfully to stand it down, hear the submissions on 
that point and, if it is still a problem, Mr. Chairman, 
then I would be happy to entertain further questions at 
that time. 

Now, continuing on page 541, the 
Divisional Court holds that: 

"A client's interest in many situations 

and, more particularly, a client's 

freedom of expression may be legitimately 
served by having his client initiate 
contact with the news media.” 

And skipping the next line: 

"In addition, the public has a 

constitutional right to receive 

information with respect to legal issues 
and matters pending in the Aone ameana in 
relation to its profession and its 
practices." 

Now, again, I will be delving into that 
issue in a few moments. I would just like to leave the 


Divisional Court decision by referring to page 542 
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where Mr. Justice Callaghan addresses the issue of 


whether or not other safeguards are in place to deal 


with truly derogatory or unprofessional comments. THis 


is found in the second paragraph at page 542 where Mr. 


Justice Callaghan writes: 


that, 


we have 


"If the concern is that a lawyer may 
disparage the courts, the Law Society or 
a fellow lawyer, then adequate safeguards 
already exist. To contact the press and 
denigrate improperly a fellow lawyer or 
the Law Society would surely be conduct 
unbecoming a barrister and a solicitor 
and it would not be protected by the 
Charter since its purpose was one for 
which the Charter was not designed." 

And stopping right there. We agree with 
no problems with that. 

"And as to a contact made in contempt of 
the court, that is a matter for the 
court, not the Law Society to regulate 
(though such a judicial finding might be 
grounds for further discipline by the 
Law Society)." 

Now, Mr. Chairman -- 


THE CHAIRMAN: So why is that area any 
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different from (a) the conduct initially complained of 
in this motion that was first brought to the Board, we 
didn't go into details, but in terms of what is 
requested for the Board to articulate in terms of 
counsels' duty; why is that statement inconsistent with 
what is being asked by Ms. Cronk? 

MR. LINDGREN: The court here clearly 
recognizes that there are safeguards in place to 
governys- 

THE CHAIRMAN: But did not the court also 
recognize that the Charter was not designed to protect 
that kind of conduct? 

MR. LINDGREN: That's right, and that was 
the point I was trying to raise earlier. There are 
certain types of conduct that are not protected by the 
Charter and in that category I would include comments 
that are derogatory or unprofessional in that they 
criticize the competence or ability of counsel. That 
kind of comment, Mr. Chairman, does not attract the 
protection of the Charter, largely because that is not 
a matter of public interest. 

I mean, where, on the other hand, 
comments have been made about the evidence that is 
being led in a particular public hearing, I think that 


clearly falls within the domain of the governmental 
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domain, that clearly is a matter upon which counsel or 
the parties can speak and that speech is protected by 
the Charter, in our submission. 

inf@any, event; Mr .sChairmanynindon’t 
intend to refer to the Klein decision any further other 
than to ask the Board to have regard to the statements 
that are made and to have regard to those statements in 
light of the comments that will follow in my 
submissions. 

Now, as a result of the Klein decision, 
Mr. Chairman, the relevant rules of the Law Society 
were changed and the new rule, Rule 21, was put into 
place to govern the relationship between lawyers and 
Cheumedia tee insoursesubmissions Vand ®aseil shave indicated 
earlier, Rule 21 provides positive encouragement to 
lawyers to provide information to the media, 
particularly when acting in public hearings such as 
this one. 

Now, Mr. Chairman, Rule 21 has been 
previously distributed to the Board and to the parties; 
1 Geis gnotenyeintentionetosréeviewRiteinfanyeadetail, Zz 
would simply read the first paragraph, a portion 
thereof, where it is set out that: 

"Lawyers in their public appearances and 


public statements should conduct 
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themselves in the same manner as with 

their clients, their fellow 

practitioners, the courts and tribunals. 

Dealings with the media are simply an 

extension of the lawyer's conduct in a 

professional capacity." 

Mr. Chairman, that I think is 
self-explanatory and I am not intending to go deal with 
that; I-just draw your attention@tositmand, an our 
submission, this rule clearly recognizes that the 
interests of a client can and should be served by the 
lawyer speaking with or dealing with the media. 

THE CHAIRMAN: I don't think anybody has 
raised exception with lawyers speaking with the media. 
I don't think with respect, Mr. Lindgren, that's the 
issue before us. 

If the issue was: Should lawyers have 
conduct with the media while a case is before the 
Board, I think we can provide you with the answer right 
now: Yes, they may. There is nothing to prohibit that 
kind of conduct, in fact, although it may not be 
necessarily encouraged in all cases, it may well be in 
the interest of the client that there is that contact. 
And if such is the case, there is no prohibition either 


in the Law Society rules of ethics or in any of the 
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court decisions that the Board is aware of. 

But that's not the issue, the issue is: 
When that contact is made, are there any rules 
concerning what the lawyer may say concerning the case 
before the tribunal or the court and what the lawyer 
may say with respect to other counsel, other parties 
and the evidence and the tribunal. 

MR. LINDGREN: Mr. Chairman -- 

THE CHAIRMAN: That's the issue, that's 
the line that we are asked to draw, if there is a line 
to be drawn. 

MR. LINDGREN: I agree that is the issue 
and, in my respectful submission, that is the very 
issue that is addressed in the commentary under Rule 
21. It does set out some direction as to what lawyers 
should or should not say to the media and, for that 
reason, we submit it is necessary to look at some of 
those commentaries and some of the provisions within 
those commentaries, and I intend to do so very briefly, 
Mr. Chairman. 

I would refer the Board to paragraph No. 
1 under the commentary where it indicates that the -- 
Mr. Chairman, if the Board does not have the rule, I 
have extra copies over here. 


THE CHAIRMAN: Unfortunately, we left the 
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commentary upstairs. Do you have an extra copy? 


MR. HUFF: (handed) 
THE CHAIRMAN: Thank you. 


MR. LINDGREN: I was referring to the 


first commentary where it is indicated that: 


"The media has recently shown greater 
interest in legal matters, which is 
reflected in the more comprehensive 
coverage of the passage of legislation at 
the national and provincial levels and of 
those cases before the courts affecting 
the social, economic, and political life 
OLMsocietyes 

Skipping to the next line: 

"Media reporters have accordingly sought 
out the views not only of lawyers 
directly involved in particular Court 
proceedings, but also of lawyers who 
represent special interest groups or have 
recognized expertise in the field in 
order to obtain information and provide 
commentary." 


In my submission, Mr. Chairman, clearly 


environmental groups, environmental coalitions or other 


public interest groups surely fall within the ambit of 
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special interest groups. 

THE CHAIRMAN: No argument, as qualified 
by the next paragraph. 

MR. LINDGREN: That's correct. And I 
would like to -- I was intending to get to that. 

The next paragraph does recognize that 
the lawyer can and should assist the media by conveying 
accurate information to the public and it is proper for 
the lawyer to do so: 

"So long as there is no infringement of 

the lawyer's obligations to the client, 

the profession, the Courts or the 
administration of justice." 

THE CHAIRMAN: And it is those last words 
that is the crux of this whole proceeding before us 
today. 

MR. LINDGREN: That's right. 

THE CHAIRMAN: What are the standards 
with respect to the lawyer's obligations to the client, 
the profession, the courts or the administration of 
justice. 

MR. LINDGREN: If I can summarize it, Mr. 
Chairman. Within the existing laws of libel, slander 
and contempt, there are virtually no constraints on the 


ability of counsel or the parties to speak to the media 
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on public issues. 

THE CHAIRMAN: And add to that the Law 
Society's jurisdiction to discipline its own members. 

MR. LINDGREN: That's correct, sir. 

“THE CHAIRMAN: If it decides that that 
conduct is unbecoming of a barrister or solicitor, you 
may be kissing your licence to practice good-bye. 

MR. LINDGREN: That's correct, however -- 

THE CHAIRMAN: If they want to take the 
ultimate sanction. 

MR. LINDGREN: In our submission, 
however, Mr. Chairman, where the misconduct or the 
statements do not amount to libel, slander, contempt or 
unprofessional conduct, those comments or statements 
cannot be constrained in any way, shape or form by this 
Board or: any other®@tribunal -weaThat wiseeperwour 
submissions. 

THE CHAIRMAN: What about where the 
information conveyed is inaccurate? 

MR. LINDGREN: Where the information is 
inaccurate, there are, as Mr. Justice Callaghan 
discussed, certain safeguards and remedies. Now, the 
safeguards and remedies that he referred to were to be 
found in the Law Society rules that may or may not be 


applicable to counsel in a particular situation. 
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With respect to factual statements that 
are inaccurate, I would suggest that the parties, if 
they are upset about inaccuracy, have a remedy in the 
arena of public debate; that is, they can join issue in 
the media, they can write a letter to the editor, there 
is no end to the types of different remedies that are 
available, where that conduct or where those comments 
do not amount to contempt, libel or slander or 
unprofessional conduct. 

THE CHAIRMAN: Would you consider 
litigating a case in the media at the same time as it 
is before the tribunal -- 

MR. LINDGREN: Mr. Chairman, that is 
conduct that I think would amount to unprofessional 
behaviour on the part of the lawyer. 

THE CHAIRMAN: Would it be in the 
interest of the administration of justice, in your 
view? 

MR. LINDGREN: Pardon me? 

THE CHAIRMAN: Would it be in the 
interest of the administration of justice-- 

MR. LINDGREN: To litigate a matter in 
the press? 

THE CHAIRMAN: --to comment in the media 


about matters which are before the Board or court for a 


Farr & Associates Reporting, Inc. 


Submissions 28270 
(Lindgren) 


decision at the same time? 


MR. LINDGREN: Our submission will be, 


sir, that that is fair comment provided it is accurate. 


THE CHAIRMAN: Okay. 


MR. LINDGREN: Now, returning to the 


commentaries under Rule 21, sir. I would like to draw 


the Board's attention to commentary No. 3 which 


indicates: 


"The lawyer is often called upon to 
comment publicly on the effectiveness of 
existing statutory or legal remedies, on 
the effect of particular legislation or 
decided cases, or to offer an opinion 
with respect to cases that have been 
institutedporvaboutstogbesinsticuted: 
This, too, is an important role the 
lawyer can play to assist the public in 
understanding legal issues." 


I think that is not litigating the matter 


before -- litigating in the press, that is certainly or 


simply information about pending matters, as we 


construe that commentary, Mr. Chairman. 


The fourth commentary indicates that: 
"The lawyer is often involved as an 


advocate for special interest groups 
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whose objective it is to bring about 
changes in legislation, government 
policy, or even heightened public 
awareness about certain issues. This is 
also an important role that the lawyer 
can be» called upon to play." 


Now, finally, Mr. Chairman, to speed 


I would refer to paragraph -- or commentary 


This paragraphs indicates that: 


"Given the variety of cases that can 
arise in the legal system, particularly 
so far as* civil, criminal and 
administrative proceedings are concerned, 
it is simply impossible to set down 
guidelines which would anticipate every 
possible circumstance. There are going 
to be circumstances where the lawyer 
should have no contact with the media 
and other cases where the lawyer is under 
a specific duty to contact the media to 
serve properly the client - the latter 
Situation arising more often in the 
context of administrative boards and 
tribunals where a given tribunal is an 


instrument of government policy and 
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hence is susceptible to public opinion." 

I take that commentary to mean, sir, 
there is no overall rule. In other words, the 
appropriateness of media contact by counsel is to be 
judged on the facts of the specific matter and, 
further, this commentary recognizes that lawyers are 
more often under a specific duty to contact the media 
in the administrative context. 

Now, Mr. Chairman, in our submission the 
Klein decision and the subsequent development of Rule 
21 are important legal developments that must be 
considered by the Board in this case. 

There is a third important legal 
development or precedent that we would urge the Board 
to have regard for and that is the recent ruling by Mr. 
Justice Holden in the Patricia Starr Inquiry. We have 
reproduced the relevant portions of that transcript, 
Mr. Chairman. I would distribute those to the parties 
and the Board at this time. 

MR. HUFF: (handed) 

THE CHAIRMAN: Thank you. 

MR. LINDGREN: As we are all aware, there 
had been considerable interest in this inquiry by both 
the public and the media and not surprisingly the issue 


of lawyers and parties talking to the media has arisen 
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in that inquiry. 

On October 24th, 1989 a complaint was 
made to Mr. Justice Holden that one of the parties and 
her lawyer both made what were viewed to be 
inappropriate comments to the media on matters that 
were still pending before the Commission. I should 
advise that these extracts are from Volume 16 of that 
transcript. 

Now, first I would refer the Board to 
page 86 where the complaint is made by Mr. West that 
friends of a Mrs. Stone and Mrs. Stone's lawyer, Mr. 
Levitt, were overheard talking to the press during the 
break and the subject matter of the comments was Mrs. 
Stone's cross-examination by Mr. West. 

Now, on page 87 Mr. West makes a motion 
with respect to that matter. He indicates that -- he 
invites his Lordship to view the interviews that were 
conducted: 

“esaSOncnateyourm Lordship? is“fully 

advised of the contents and what was 

said, both by Mrs. Stone's friends as 
well as Mr. Levitt." 

Mr. Justice Holden responds: 

"As far as the friends go, they have the 


right to speak to the press as they 
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wish." 


Then further down on that page, Mr. West 


continues that: 


Mr. 


Chairman, 


",.omy lord, I think that there should be 
some sort of ruling made by your 
lordship, and that this is the second 
aspect of the motion that I am making, 
that your lordship make some form of 
ruling with respect to counsel speaking 
to the press about this matter that's 
before this inquiry." 

Then turning to the next page, page 88, 


in the middle of the page Mr. West 


submits that his Lordship: 


Ms. 


"...-Sshould make a ruling with respect to 
counsel speaking to the press because I 
think#it!_seanappropriate fyeltesse fighting 
this matter in the newspapers and the 
media as opposed to having the evidence 
heard during the course of the 
Commission, and then your lordship coming 
to whatever conclusions in the report at 
thekend: oft a teallie 


And then Mr. West makes a comment that 


Cronk made yesterday in that there is an inability 
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on the part of some persons or some parties to respond 
to statements that are made in the press. 

Now, on page 89, Mr. Chairman, Mr. Levitt 
replies and he indicates that he disagrees with the 
general submissions made by Mr. West that it is 
improper to have counsel speaking with the press per 
se, and then Mr. Levitt indicates what he believes the 
subject matter of his comments was. 

Now, on page 90, the Commission counsel 
Mr. Brown offers his views on the situation. Mr. Brown 
indicates towards the end of page 90: 

"Obviously the Commission cannot exercise 

control over counsel. There are 

provisions in the Code of Conduct that 
relate to what counsel can do and cannot 
do. Personally, I am surprised that 
counsel would be giving an interview 

to the press during cross-examination, 

when his witness is being cross-examined 

on any subject." 

And then continuing at the bottom of the 
page: 

"I think that, as you have previously 

indicated, so far as the inquiry is 


concerned, it is the responsibility of 
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individual counsel to abide by what are 
the appropriate standards of counsel. I 
do not think it is appropriate, with 
respect, for the inquiry to make an order 
directing that counsel should not talk to 
anyone, including the press." 

Then further, Mr. Brown submits that: 
Cine GORnot, Chaniks thated teistammarcer 
that you as the Commissioner in this 
inquiry can control because I do not 
think that you have the right, as a 
matter of law, to say what shall and 
shall not be printed in newspapers or 
broadcast. You do have the power under 
the Public Inquiries Act to deal with 
situations of contempt of your inquiry 
where the reporting, in whatever media, 
has the effect of interfering with the 
process of the inquiry. I would have 
thought that the way in which interviews 
of the kind that have been described are 
measured has to be in terms of that 
power." 


Now, turning to page 93, Mr. Chairman, 


West makes his final reply, and the reason I am 
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dealing with it is because it's reminiscent of the 


submissions made by Ms. Cronk and perhaps Ms. Murphy as 


well. 


"It concerns me..." Mr. West argues, 
",..that he uses the press and he uses 
the press at a point where his client is 
being cross-examined by myself..." 


And there were comments and then he 


discusses what those comments were: 


"They were very derogatory comments and 
my submission to your lordship is that 
your lordship at least should be viewing 
that video to determine in fact what Mr. 
Levitt did say because I think that's a 
matter your lordship can and does have 
jurisdiction to deal with in terms of 
the comments that are made by counsel to 
the press when a witness, their witness 
is in the witness stand. And throughout 
the course of the inquiry as well." 


THE CHAIRMAN: And the answer is 


supposedly revealed on page 95. 


MRO @LINDGREN?—"Thatei1s correct, isir: 


Very briefly, the Commissioner holds that 


he has no power to control what the friends of Mrs. 
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Stone may or may not say to the press. He goes on to 
indicate that: 

"With regard to what is said by counsel, 

as I have said before in this inquiry, 

there are standards of professional 
conduct and I expect counsel to abide by 
them. If anyone isn't sure what those 

Standards are, you can get the rules of 

the Law Society and the Canadian Bar 

Association and read them." 

More importantly, Mr. Justice Holden 
indicates that he agrees: 

",.-eWith what my counsel has said, that 

when a witness is being examined or 

cross-examined, that counsel should not 
speak to the press." 

THE CHAIRMAN: See, the difficulty that 
we have here, as this member of the Board perceives it, 
is: Mr. Justice Holden harkens back to the rules of 
the Law Society and the rules of professional conduct 
and he says basically the rules are there, everyone can 
read them, counsel should know what they mean and there 
are remedies provided. 

But he then refers on the next page to 


his remedy to cite for contempt and he indicates, as I 
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have read this very quickly, that he is going to view 
the video that night and if he decides that there is a 
problem, he may decide to cite that person, that 
counsel and have it taken to the Divisional Court. 

This is precisely what we want to avoid 
in this proceeding. We don't want every time there is 
a statement made by counsel in the media to have other 
counsel running in here and saying to the Board: 

Please take a look at this statement or please take a 
look at what this counsel did and decide whether we, 
under our powers under the Statutory Powers Procedure 
Act, should -be citing that particular counsel for 
contempt "and referring it’ on to ’the Divisional Court. 

And that is why, at least in the view of 
this member, it would probably be helpful to all 
parties for the Board to indicate what it believes the 
standard should be and probably taking into account the 
Law Society's Rules of Conduct and the cases, et 
cetera, to give counsel an ae eee ee haye of where the line 
supposedly is. 

And there is no doubt that if the line is 
crossed by any particular counsel that there will be a 
motion probably put before the Board to take a specific 
passage or a specific electronic media occurrence and a 


request for the Board to take further action. 
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What we would like to do, quite frankly, 


is to avoid that because this is going to be a very 


lengthy proceeding and we have no doubt that counsel 


from a variety of parties are going to have contacts 


with the media; and there is nothing 


wrong with 


contacts with the media, it is just a matter of where 


the rules of conduct should be drawn 
with the media. 
MR. LINDGREN: In that 


Chairman, we agree with the comments 


in those contacts 


sense, Mr. 


of Mr. Justice 


Holden; that is, that the line should be drawn to 


clearly indicate that statements amounting to contempt 


are unacceptable and that a tribunal 


should be 


receptive to any submissions that a comment does in 


fact amount to contempt. 

However, we also agree 
Holden's ruling that there are rules 
conduct governing this situation, it 
of those obligations, but in essence 


that the administrative tribunal can 


WitheMr. Justice 
of professional 
can remind counsel 
there is nothing 


or should do about 


statements that do not amount to contempt. We draw the 


line at contempt. 


Now, Mr. Chairman, reading Klein and Rule 


21 and the ruling in the Holden Inquiry together -- 


THE CHAIRMAN: Just a minute. Would it 
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be helpful - and I am just asking this in a rhetorical 
sense - is it helpful for the Board to set out some 
criteria as to what it might consider to be contempt? 

I mean, contempt is a word, what does 
contempt mean? Because presumably if you put before us 
certain statements, we have to make the prima facie 
finding that there may be contempt. It is not us, it 
is not up to this tribunal to decide, to determine 
whether in fact that is contempt, that's left for the 
Divisional Court. 

MRE GINDGREN?S That. serignty,. Mrs 
Chairman. 

THE CHAIRMAN: But prior to the Board 
referring it off to the court, surely we have to take a 
look at what the conduct was and then decide, based on 
our evaluation of that conduct, as to whether it should 
be referred on. 

MR. LINDGREN: That may be appropriate in 
centainpsituationsm MreeChairman,@butelethinkiiti is 
unnecessary for the Board to promulgate any sort of 
directive or code indicating what might constitute 
contempt and I think that would be redundant, I think 
it would be counterproductive, and I think it would be 
unnecessary given that there is an extensive body of 


case law on the issue of contempt. 
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I take it that the Board can get any 
guidance that it needs from that extensive 
jurisprudence. I am not sure it is necessary for the 
Board to identify up front what it may regard as 
contempt. In fact, it is our submission that in 
Situations that do not amount to contempt, the Board, 
this Board has no jurisdiction to constrain or censure 
counsel for comments made in the press that do not 
amount to contempt. 

On the jurisdictional point, we would 
note that the Board is a statutory creation of the 
Legislature and that the Environmental Assessment Act 
does not give the Board any expressed or implied 
authority to impose constraints or parties with respect 
to the media, and I would submit that's also true of 
the Statutory Powers Procedure Act. 

And, in addition, we submit that the 
Board has no authority to require undertakings of any 
kind from counsel with respect to dealings with the 
media. In our submission, Mr. Chairman, to require 
such an undertaking from any counsel would, in a very 
literal sense, exceed the Board's jurisdiction; it 
would certainly invite review, it would also result in 
serious prejudice to the rights of the client and the 


counsel in these proceedings. This is particularly 
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true where the client has specifically instructed 
counsel to speak freely with the media on issues before 
the Board. 

We respectfully submit that the Board has 
no authority to effectively constrain the client's 
rights to give this instruction to counsel nor, in our 
submission, can the Board impair counsel's ability to 
carry out those instructions. 

We note the possibility that's referred 
to by Ms. Cronk and Ms. Murphy that the Board's code of 
conduct may apply to parties. In our view, this action 
is beyond the jurisdiction of the Board and, to our 
knowledge, no court or tribunal has taken such a 
far-reaching step. In our submission, there is no 
precedent for that kind of action; that was because of 
the well-recognized tradition and guarantee of freedom 
of speech and freedom of the press and, our respectful 
submission, the constitutionally protected status of 
these freedoms should be the governing criteria in the 
Board's determination on this matter. 

Now, at the outset I did indicate that 
perhaps having regard to the submissions that the Board 
has no jurisdiction to impose constraints, we suggest 
that it may be helpful for the Board to develop some 


sort of general guidance to deal with counsels' 
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relations with the press, but we suggest that this 
guidance or this direction should take the form of a 
proactive or a positive perspective rather than a 
prohibitive or negative one. 

And if this is to be done by the Board, 
Mr. Chairman, we propose that the following two 
principles should be applied by the Board. These 
principles would be consistent in our view with the 
constitutional protection of free speech. 

The first of these is one that I have 
referred to earlier, Mr. Chairman; that is, within the 
parameters of the laws of libel and slander and 
contempt the Board should encourage the broadest 
possible communications with the press by everyone 
involved here, counsel and parties alike, with a view 
to providing the greatest amount of information to the 
public about the issues in this hearing. And, in fact, 
from the lawyer's perspective and from the perspective 
of Rule 21, the Law Society rules and commentary, in 
our view, clearly implies and encourages a broad range 
of comments from counsel on issues in this hearing. 

The second principle, Mr. Chairman, is 
that the Board and counsel should not be treating this 
hearing as a private matter litigated between private 


parties. This is not a lis inter parties, Mr. 
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Chairman, as you well know; this is a public hearing in 
which the public interest is paramount and, in our 
submission, Mr. Chairman, this public interest includes 
nCtwonby the right sof the public to participate in this 
hearing but also includes the right to be fully 
informed about the hearing. 

Furthermore, in our view, the right to 
information includes the right to be aware of the 
differing and contesting views of the parties; so it is 
not merely information but debate that is made 
available to the public. 

As I have indicated earlier, Mr. 
Chairman, we submit that it's crucial for the Board to 
consider the public nature of this hearing and its 
consequences, keeping in mind the judicial findings in 
Klein that freedom of expression particularly applies 
to matters in the governmental domain. 

As I have indicated clearly and earlier, 
Mr. Chairman, we regard this as a public hearing in 
that we are dealing with a public statute and, as I 
have indicated, we are dealing with the publicly owned 
resource by a public and we are dealing with the 
management of that publicly owned resource by a public 
agency of the Crown. 


And as well, I think it's also important 
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to point out that virtually every full-time party in 
this hearing is a recipient to a lesser or greater 
degree of public funds ranging from intervenor funding 
to FMA funds for projects such as road building. 

Now, I think it's clear in light of those 
comments, Mr. Chairman, we are not here to resolve 
private disputes between the parties, we are all here 
to serve the public interest in a very public process. 
I think that is important to keep in mind. 

THE CHAIRMAN: Well, I don't think you 
have to go too far along that road. I would suggest 
that the Board has reached that conclusion earlier than 
today. 

MR. LINDGREN: I have no doubt of that, 
Mr. Chairman. But we would submit it's also important 
to point out that this hearing does in fact represent a 
new direction for this regulatory process in that this 
is the first hearing of a class environmental 
assessment. 

As you know, Mr. Chairman, the process 
itself is evolving during this hearing and, in our 
view, it's important for the public to be informed by 
the participating parties through the press on how the 
process is working or how it is not working. Comments 


about the process, in our view, Mr. Chairman, should 
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not be construed as disrespect towards the Board or 
other parties since we regard this as an essential area 
of information that can and should be conveyed to the 
jejipe nae. 

And in this context, Mr. Chairman, a code 
regarding media relations should serve this public 
purpose rather than the private litigation purposes in 
the conventional historical rules that have developed 
in the courts and to which Ms. Cronk has referred to 
yesterday. 

For example, Mr. Chairman, comments about 
how a party conducts its case here, particularly when 
that party is a large public agency of the provincial 
golf, those kinds of comments should not be construed 
as criticism of the lawyers involved unless those 
comments include clearly derogatory reference to 
counsel. 

Instead, Mr. Chairman, those kinds of 
comments should be viewed as a legitimate provision of 
information to the public about how the Government of 
Ontario has chosen to participate in this regulatory 
process and one presumes, of course, that the lawyers 
acting on their behalf act on instructions from their 
Civents® Sin our=submission criticism of that public 


client, in our submission, is a Charter protected right 
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and the ability to make these comments must remain 
unfettered. 

And very briefly again returning to the 
process itself, we would respectfully remind the Board 
that the Class EA process itself is currently under 
public review by the government's EA PIP Program and, 
to that end, we submit that a full public discussion of 
the experiences in this hearing would be of great 
assistance in that review. 

Further, Mr. Chairman, it must be noted 
that this is a hearing about resource management and 
environmental protection. We are all aware that the 
environment is an issue of considerable public concern 
at least according to recent, or public opinion polls; 
and we are also all aware, Mr. Chairman, that this is 
an era in which increasingly stringent demands are 
being made by the public of government and industry in 
the environmental field. 

In our view, Mr. Chairman, governmental 
environmental policy is at the heart of this 
environmental assessment hearing and again, in our 
view, this requires the widest possible dissemination 
of information to the public whether it's laudatory or 
critical of the policies that are at issue here, Mr. 


Chairman. In addition, we would respectfully submit 
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that public opinion surveys have repeatedly indicated 
that the public wants to hear the views of 
non-governmental environmental groups on these issues. 

Now, if the Board were to accept the 
submissions of my friend Ms. Cronk, and if the Board 
were to censure or constrain in some way an 
environmental lawyer representing the environmental 
groups for communications with the media, Mr. Chairman, 
the chilling effect of that kind of action would 
clearly discourage the provision of information to the 
public about the environment and would certainly 
interfere with a right that is expected and demanded by 
the public. 

We also submit, Mr. Chairman, that that 
kind of action on the part of the Board could well 
resultwin criticism OL tne "Board which, in our 
submission, could be used to undermine the continuing 
development of the environmental assessment process in 
this province. In this sense, Mr. eraiitaan we submit 
that it's important for the Board to play a central 
role in developing and protecting the process and we 
invite the Board to ensure that information about the 
process and about this hearing is conveyed to the 
Dubs 


Now in fact, Mr. Chairman, the Board has 
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already taken a lead role in ensuring that that kind of 
information is conveyed to the public and here I would 
refer the Board to comments made by the Chairman on the 
very first day of these proceedings. And I think it's 
instructive, Mr. Chairman, if those comments are 
distributed to the parties and the Board. 

MR. HUFF: (handed) 

MR. LINDGREN: This is an excerpt from 
the transcript of Volume 1, it's pages 10 to 13. Very 
briefly, Mr. Chairman, I would like to refer to some of 
the comments made by yourself, Mr. Chairman, that we 
agree with wholeheartedly. 

So, for example, on page 10 the Board 
indicates that it: 

"...-1S going to actively encourage media 

coverage of this hearing. Because of the 

vastness of the geographical area that 
this undertaking covers, the Board feels 
that it is essential that information 
about the proceedings, no matter what 
location these proceedings are taking 
place at at the time, is disseminated to 
as many people as possible." 

And then in the next paragraph, Mr. 


Chairman, you indicate that: 
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"We feel that anything the media can do 
in terms of keeping people abreast of 
what is happening at the proceeding will 
be helpful to those people who are unable 
to attend on a regular basis." 

And finally, Mr. Chairman, at the bottom 
of page 12 you indicate that: 

"There is a public interest involved in 

this hearing and part of that public 

interest is in having what goes on here 
understood and within the knowledge of as 
many people as possible. We think in 
this regard the media can be of great 
assistance and, therefore, we have 
decided to encourage media coverage of 
this hearing." 

Now, in our view, Mr. Chairman, the 
public cannot be fully and effectively informed about 
this case or the issues in this proceeding unless the 
Board permits free and unrestricted access to the press 
by parties and counsel. 

iy Oumesubpmission Mr charrmanged t 
follows from these considerations that this process is 
best served by the widest possible discussion and 


debate in the media of the issues involved in this case 
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and in fact, as alluded to earlier, Mr. Chairman, it is 
in such a debate that we submit the remedy lies for Ms. 
Cronk's clients and if they are concerned about 
inaccuracies reported in the press, Mr. Chairman, I 
think it's important to point out that the industry 
associations and the proponent both have the expertise, 
the resources and the experience to explain their 
positions in the media and indeed both have done so 
frequently in the past. 

I can indicate to you, Mr. Chairman, that 
our files contain many articles expressing the views of 
the other parties in this hearing on various issues 
that are in dispute and I can also indicate that we do 
not necessarily agree with these views nor with the 
characterization .sofsoursclientsgorvour iciientes 
position. Thespointehere Mrs Chairman, is@that 
industry representatives and other parties have been 
frequently quoted in the press about this case and 
again, as I said, we often disagree with what is said 
but we do not respond to these views by what we regard 
as a heavy-handed attempt to invite the Board to become 
a censor of the views expressed in the media; rather we 
accept that exchange of views in the media as 
legitimate public debate and that is debate that cannot 


or should not be constrained by this Board. 
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And’ finally on this point, Mr. Chairman, 
we have heard the suggestion from Ms. Cronk that her 
clients lack access to the media. This comment is 
found at page 19 of Volume 156 of the transcript where 
Ms. Cronk suggests that the media is a forum to which 
other parties cannot respond, and we have heard that 
submission again yesterday. In our view, Mr. Chairman, 
this statement is entirely without foundation. We have 
all been approached by the press, we have all spoken to 
the press and we have all written letters to the editor 
to address press statements with which we disagree or 
with which we think there have been inaccuracies. 

THE CHAIRMAN: Well, with respect, Mr. 
Lindgren, I think - unless I misinterpreted - that Ms. 
Cronk was alluding to the fact that she would be unable 
CoOmrespond win @ Manner which fein hen "opinion if shes 
right, would breach the rules of professional conduct 
for counsel. 

In other words, if one party went out 
there and said something to the media that in her view 
did breach the rules, that she would be or other 
counsel would be unable to respond without themselves 
breaching the same rules. And it all comes back again 
to the fact, or the debate that we are having is: What 


are those rules and where do you cross the line. 
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I think that is what she was saying. She 
wasn't saying that she has the inability to speak with 
the media, she has the same ability or any counsel has 
the same ability and the rules provide for contact with 
the media, and we as a Board encourage it. 

Once again, I don't think that is the 
issue that we are dealing with, it's not whether or not 
the media should assist the Board and assist the public 
in learning as much as possible about the hearing, 
about the process, about everything, we have encouraged 
it. As you know, this Board has granted far more media 
contact in terms of the Board itself than I think has 
occurred in any other hearing, at least before the 
Environmental Assessment Board, because we recognize 
fully that all parties cannot be before the Board on a 
regular basis and there is a public interest that 
people know what is going on here. 

It again comes back to: When there is 
that contact with the media, are there rules of conduct 
that should be applied or should not be applied with 
respect to that contact. 

MR. LINDGREN: Mr. Chairman -- 

THE CHAIRMAN: That is the question. And 
you are indicating that there shouldn't be, with the 


exception of going beyond the line for libel, slander 
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and something that will constitute contempt of court. 

MR. LINDGREN: Mr. Chairman, that is 
precisely a line that we submit that this Board should 
recognize. 

Tube CHALRMAN:;. Righty seand schatcis@your 
position. 

MR. LINDGREN: That is our position. Any 
conduct or comments that do not amount to libel slander 
or contempt cannot be constrained in any way, shape or 
form by this Board. That is our submission. We submit 
the Board has absolutely no authority to do that and, 
further, the Board has no reason to do that given the 
existence of other and perhaps more adequate remedies 
and safeguards that are already in existence. 

THE CHAIRMAN: Okay. Well, we understand 
your position. Do you have anything further to add? 

MR. LINDGREN: I would like to conclude 
my comments, Mr. Chairman, by respectfully urging the 
Board that if it intends to develop a code of conduct 
on this issue, the Board should encourage the parties 
to find their remedy in the arena of public information 
and debate in the exchange of views and counterviews. 

In our submission, Mr. Chairman, an 
ill-conceived retreat to the horric conventions of past 


legal practices would be contrary to the public 
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interest and, in our view, would be contrary to the 
Charter of Rights and Freedoms. 

We respectfully submit that the public 
interest should be the predominent and determining 
factor in the Board's determination of this issue. 

THE CHAIRMAN: Okay. 

MR. LINDGREN: Those are my submissions, 
Mr. Chairman. 

THE CHAIRMAN: Thank you. 

Ms. Seaborn? 

MS. SEABORN: Mr. Chairman, my comments 
are extremely brief on this issue. As you are aware, 
when the matter first came up we urged the Board to 
deal with it in a generic fashion. At this time, in my 
submission, the Board does have the jurisdiction to 
control its own process and to make a statement on the 
record if ,itesorchooses-. 

Having said that, in our view, the Board 
should exercise this jurisdiction with care and this is 
given the public nature of this hearing and for all the 
reasons, Mr. Chairman, that you outlined the first day 
of the hearing in terms of encouraging wide media 
contact and wide public participation in the hearing. 

Any statement that the Board chooses to 


make with respect to this matter, in our view, should 
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be a statement that falls within Rule 21 of the Law 
Society rules. And, in our view, while the Board can 
make a statement that would be analogous to Rule 21 and 
can certainly control its own process and, in that 
regard, extend the application of that rule to any 
person appearing before the Board, we would caution the 
Board in that regard. 

Rule 21 is clearly something that is set 
out for counsel pursuant to the code of professional 
conduct. By extending the principles in that rule to 
any member of the public that appears before the Board, 
ie Canesceesomespracticad ditflirculties ine enlorcingsthnat 
in terms of the fact this is a public hearing, we have 
not embarked upon the satellite hearings yet, if a 
member of the public comes forward in a satellite 
hearing, are they to put themselves in a position of 
making statements to the press either after or before a 
submission they may want to make to the Board and being 
caught by surprise. 

THE CHAIRMAN: Well, I don't think we are 
really dealing - and I don't mean this, Mr. Cassidy, in 
a prejorative way - seriously with the issue concerning 
non-counsel or members of the public or parties, we are 
dealing essentially I think with counsel or 


representatives of parties who are acting in the 
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capacity of counsel before the Board. 

Certainly the Law Society rules would 
apply to counsel, I'm not sure that they would apply to 
representatives who are acting as counsel but who 
aren't counsel, because I would think the Law Society's 
jurisdiction does not extend to them, and I think Ms. 
Cronk only went so far yesterday in her submissions to 
indicate that there might be a duty on counsel to 
advise their clients, who are the parties before the 
Board, as to what the ground rules may or may not be. 

But I don't think you have to spend a lot 
of time on a concern about the Board, if it chooses to 
make a statement, that that statement will deal in any 
way with the parties access or the public's access to 
the media; it's basically interested, if it is going to 
embark in this area, in trying to be of assistance to 
counsel. 

MS] SEABORN:A@Thatedsenelpiul?, Mre 
Chairman, because certainly that was one area of the 
submissions that concerned by client the most. 

As a practical problem, Mr. Chairman, I 
think you put it quite well earlier in one of your 
questions to Mr. Lindgren in the sense of getting down 
to what should be the ground rules and what should we 


be looking at and, in my submission, I think the ground 
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rules need to come from the code of professional 
conduct. | 

I don't think that the Board can go 
further than that, and the reason why I say that is 
that I think that there is a problem in the sense that 
what one party may view as an inaccurate statement to 
the press may very well be in the mind of the person 
who made it a very accurate statement, and I think that 
we do get into problems of interpretation. We are 
dealing with this generically. On the other hand, 
people may make legitimate statements to the press as 
to a characterization of the evidence which they firmly 
believe is an accurate characterization of the evidence 
and another party may take issue with that, and that is 
where I see a practical problem with the Board trying 
to go further in terms of making the guidelines too 
specific, because I think that if that happens we will 
be spending a lot of time in front of this Board 
deciding whether the characterization was accurate or 
not. And from my client's perspective, we think that 
sorvsofetimewinelLrontlofathesboard -ought*not to be 
spent. 

THE CHAIRMAN: Goodness knows we are 
spending enough time on the evidence but we don't want 


to spend a lot of time with this kind of issue in the 
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future. 

What we are hoping to prevent, to the 
extent that we can, is having to rule and take up the 
time of the Board dealing with specific comments made 
by specific counsel to the media. 

MS. SEABORN: One of the other comments 
that Ms. Cronk made with respect to the negotiations, 
and I agree with her, that a number of guidelines will 
have to be set out for the negotiation period; however, 
I would submit to the Board that that is something that 
counsel can agree upon as to how those negotiations 
will be conducted and what communication there will be 
during that period and that, in my submission, is a 
different issue than the issue that is before the Board 
this evening. 

THE CHAIRMAN: Well, it was essentially 
the Board's view - now that you have just raised that - 
that counsel should be trying to work out the 
guidelines relative to those negotiations. 

The Board set out in its order some items 
and at least some of the things we expect out of the 
negotiations such as a written report, such as who was 
there and when the negotiations took place and those 
kinds of things. But it may well be that counsel 


should at an early date get together, try and decide 
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some framework or ground rules for the conduct of those 
negotiations - and I am not even sure that the Board 
needs to approve them - but if there were some areas 
that the parties couldn't agree on and wanted further 
assistance from the Board in terms of setting some 
guidelines, we might be prepared to do that. 

MS. SEABORN: I can advise, Mr. Chairman, 
in that regard that Mr. Campbell and I have sent a 
letter to all full-time parties, I believe it went out 
yesterday or this morning; inviting all full-time 
parties to attend a meeting for the purpose of 
discussing some of these preliminary matters and it 
certainly was’ not our intention at this point to 
involve the Board. 

And just because we are on this topic, in 
my view, I could only see this issue coming back to the 
Board if the full-time parties had some real problems 
With setting out how the negotiation process was going 
to work. 

THE CHAIRMAN: Right. And that was also 
the Board's view of the matter. 

MS. SEABORN: Those are my submissions, 
Mr. Chairman. 

THE CHAIRMAN: Thank you. 


Ms. Kleer? 
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MS. KLEER: I too shall try to be brief. 
I would first ask whether or not the Board has received 
the submissions of Colborne and Kelly? 

THE CHAIRMAN: Yes, we have. 

MSS KLEER? S@Alleright. 

THE CHAIRMAN: I should have mentioned 
that, but we did receive the letter today. I take it 
it has been distributed to other counsel. 

MS. SKLEER<SeYes?ed tahaseaeNor 

MRe.. CASSIDY: 9 -Tidons tahavesa tra eMs: 
Bair-Muirhead about noon said she was going to give me 
a copy, and I'm now being handed one. Thank you. 

MS. SEABORN: (handed) 

MS-UKLBER2 SOkay .BBlewouldabegqiniby 
echoing the comments that were made by Mr. Lindgren on 
the issue of jurisdiction and I will not repeat any of 
that. 

I would also suggest, however, that if 
the Board does find it within its jurisdiction to make 
a ruling on this matter and if the Board intends to 
make a ruling setting out directions to counsel about 
things that like contempt, I would suggest that what 
has been put before the Board at this time is not 
sufficient to make a ruling on it. There is a large 


body of law out there that has not been considered on 
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that matter. 

I would also just reiterate the point 
about Rule 21, commentary 5; i.e., that guidelines 
can't be promulgated to anticipate every position 
circumstance. 

There was a third submission of Ms. Cronk 
and that was adopted by Ms. Murphy regarding urging a 
particular result. I suggest that this kind of conduct 
is nothing at all like contempt. This would not 
influence the Board's decision and I would note here 
paragraph 2 of Colborne and Kelly's letter to the 
Board, and I would just urge you to read that. I would 
Suggestmthat urging@a particulan@resultiis in fact 
something like presenting the particular client's 
position to the media and that to prohibit that kind of 
suggestion to the media would be a clear limitation on 
the freedom of expression, it would be saying you 
cannot say what your party's position is, and I think 
that's quite inappropriate. 

Then turning to the issue of parties and 
limits on the parties. I recognize and I appreciate 
what the Board has said on the issue of not limiting 
parties; however, you did make a comment about -- or 
suggested that you might make a ruling regarding 


counsel communicating to their client with respect to 
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how they should deal with -- 

THE CHAIRMAN: No, I think I indicated 
that is what Ms. Cronk-- 

MS. KLEER: Okay. 

THE CHAIRMAN: --put forward yesterday, 
not necessarily the Board. 

MS. KLEER: All right. Perhaps then I 
can have a clarification. If the Board does not intend 
to deal with that issue, then I will not make any 
submissions on that point. 

My position is that if the Board intends 
to make some comments about that in its ruling, then I 
have certain submissions. 

THE CHAIRMAN: Well, I think at this 
stage, to preclude you having to address that issue, I 
Gon Dtethankes ast el be the Board's intention in 
dealing with this matter to set forward any kind of 
guidelines or restrictions with respect to parties, 
members of the public, or persons other than counsel, 
save and except that category of persons before the 
Boardsactingsinathercapacityofmcounsel, 

MS. KLEER: Okay. 

THE CHAIRMAN:)\And, again=——sDr* 
Quinney... 


DR. QUINNEY: It's Quinney. 
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THE CHAIRMAN: I'm sorry, it's been a 
long day. 

DR< QUINNEY: It's okay, Mr. Chairman; it 
has been a long day. 

THE CHAIRMAN: As you are aware, we are 
referring essentially to both yourself and Mr. Hanna, 
who the Board has accorded the opportunity to appear as 
counsel, although neither of you are counsel nor are 
regulated@eby therlaw- Society.» I, dont! think ityapplies 
necessarily to any of the other parties at the moment, 
although it might well apply to other parties in terms 
of satellite hearings because as we move around or 
later in the proceedings for that matter. 

MSSeKLEER¢6 MALIP right wel) just have: one 
submission then that I would make. If it is the 
Boardasmintention to, “asfpart “ofeits ruling,» suggest 
that counsel should make general comments to their 
clients about how they deal with the public, then I 
would suggest as a practical matter that's very 
difficult from my clients' perspective as the clients 
are far and wide spread out and it would be impossible 
to communicate with all of them. 

Those are my submissions. Thank you, Mr. 
Chairman. 


THE CHAIRMAN: Thank you. 
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Mr. Edwards? 

MR. EDWARDS: Thank you, Mr. Chairman. 
Mr. Chairman, I will be nine and a half minutes, no 
longer. 

THE CHAIRMAN: Just a minute, I want to 
set my alarm. 

MR. EDWARDS: I have got mine going, Mr. 
Chairman. 

Mr. Chairman, I had planned not to make 
any submissions today; however, I had the benefit of 
reading the thoughtful submissions made by Ms. Cronk 
and there is a couple of things that were raised in 
there that do concern me. And just by way of a general 
commentary before I address those specific issues, I do 
think that the laws of libel and slander limit and 
protect, limit speech and protect legitimate interests. 
The rules of professional conduct have the same effect 
in different circumstances. This Board of its on 
motion may take some steps which have the same effect 
of limiting particular types of speech to protect 
legitimate interests. 

On the utility analysis, however, I 
wonder what the purpose of going along with the 
submission of the counsel for OFIA would result in, 


except perhaps a result that would be, I think, the 
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aggravation of a circumstance rather than the 
amelioration of the circumstance. 

Counsel throughout this entire hearing in 
my view have conducted themselves with a great deal of 
civility, courtesy and cooperation with one another and 
I don't see that this is going to achieve anything. 

The first rule of medicine is: Do no 
harm, do not intervene, more colloquially: If it ain't 
broke, don't fix it. And it's my submission that there 
is nothing wrong with the proceeding as it is taking 
place in terms of the conduct of counsel, and I would 
urge that the Board be very cautious in entering on 
this area. 

The interests of the parties, in my view, 
are hardly served by this except with the possible 
exception of the most general reaffirmation of what is 
set out in the rules of professional conduct. I echo 
Ms. Seaborn's submission to you that if you wish to 
make any direction, that really you would only draw 
counsels' attention to the duties and obligations that 
are there. There are many remedies available for a 
party which feels that other counsel has gone too far. 

With respect to the particular 
submissions of Ms. Cronk, however - which cause me to 


actually rise today and make some submissions - I'm 
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referring to what is page 23 of the transcript which I 
have a copy of. It's the submissions of Ms. Cronk and 
in that, if I may just briefly quote, she asks the 
Board to articulate in a decision: 

w o-what standard ofsconduct. is tovgovern 

the actions of legal counsel in 

communications in and with the media in 
the future and those persons appearing by 
virtue of your courtesy..." 

And Ms. Cronk suggested that they will 
have three components. I will disagree with numbers i 
and 3 and I will support her with respect to No. 2. 

The first submission is that there should 
be no criticism of other parties or of other legal 
counsel with the press or media without the matter 
first having been raised here. I would not support 
anybody who is criticizing other legal counsel and I 
cannot imagine in a hearing of this scope and of this 
importance that some parties or their counsel may not 
say some things at some stage which might be deemed to 
be critical of another party. 

For example, the Ministry of Natural 
Resources is a vast, a large government agency which 
affects the interests of all our clients throughout 


Ontario and if you can't criticize at some stage that 
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party in any fashion without raising it here, that is 
very difficult because we don't really get 
opportunities to make speeches like this very often. 

I mean, this case has gone on for a year 
and a half and we haven't really been able to say our 
piece here, and if I have to wait for another year and 
a half before I get a chance to say my piece, the 
interests of my client, in their view, will be 
prejudiced. And to make a point which is an honest, 
legitimate point which happens to be critical of the 
party does not necessarily, as Ms. Cronk suggests, 
imply criticism of counsel. 

Ms. Murphy and Ms. Blastorah and Mr. 
Freidin have conducted their case with very fair and 
very competent representation. They have had witnesses 
who throughout have appeared to be - I don't know - the 
nicest guys in the history of the world; a combination 
of Robert Young from Father Knows Best and St. Francis 
of Azizzi. They may all be very wonderful individuals; 
however, that is not to say that my clients at some 
stage may not wish to say that the iron law of 
bureacracy will result in these nice group of people 
doing things which may have a negative impact on their 
activities. And it would be wrong, in my submission, 


to adopt a standard of conduct which requires that we 
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have to say it here before anything critical could be 
said. 

Obviously criticism of counsel is 
something which is a little different than criticism of 
a party, and I have particular reference to the 
Ministry whose case has gone on for so long. So it is 
not, in my respectful submission, automatically a 
criticism of legal counsel when one says something 
which might be critical of a party. 

At page 26 of the submissions of Ms. 
Cronk, she suggests that counsel must not, as she 
indicated previously, expressly or implicitly criticize 
the Board in the media by suggesting unfairness in the 
Board's procedure. She is bang on on that one and I 
take no issue with that. 

However, the third component of the 
standard is that one cannot argue in the media or urge 
a particular result in a matter pending before the 
Board, because to do so creates or runs the risk of 
creating, in the public eye, the appearance of indirect 
or direct efforts to influence the outcome of a 
decision by the Board. The Board, with respect, is not 
a jury which requires to be sequestered so that it is 
untainted by the poison of the public media. 


THE CHAIRMAN: It may come as a surprise, 
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the Board even reads the papers. 

MR. EDWARDS: I understand that, Mr. 
Chairman. 

My point is this, that one ought not to 
be precluded from suggesting in response to a media 
question that, for example, that one prefers tourism 
representatives on the timber management planning team, 
one prefers habitat supply analysis to the MNR’s 
proposals, that one prefers active and proactive 
involvement by native communities with perhaps special 
rules to apply to native communities to assist 
community development. 

Those types of things are fair comment on 
matters of public interest, would never be libelous or 
slanderous and, in my respectful submission, ought not 
ECwpeepart OL the standard, ocugnE Mot to be pare of the 
standard to preclude that one cannot argue in the media 
with respect to a particular result that one hopes to 
achieve before the Board. 

The results of this hearing will be three 
years maybe - we hope not - but maybe three years away. 
Obviously, the positions of all of the parties are very 
legitimate and it could be legitimately expressed in 
the press. 


T ‘think’ Ms’ Cronk an her choice of 
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language there perhaps went a little further than she 
ought to have in suggesting that one can never, in any 
circumstances, urge a particular result in a matter 
pending before the Board. The matter pending before 
the Board is the terms and conditions that may be 
imposed and, obviously, I think it is a matter of 
public interest what persons believe those could be. 
Appropriate of counsel, of course, to raise that matter 
heregatitfirsts cfiliteds possibier 

I do note, Mr. Chairman, that it may be 
helpful for you to provide some guidance in the most 
general of fashions but, beyond that, I would suggest 
that the Board really ought not to go because it will 
imply I think a criticism of counsel, may poison the 
atmosphere of going into these negotiations and that, 
in a utility analysis, would be counterproductive for 
Uusmal le 

The persons that are upset about the 
particular articles that we are not discussing today 
may have a particular cross to beara as a particularly 
powerful interest and one that's well able to protect 
itself. It has very competent counsel and obviously 
access to the media if it needs to do that. 

My respectful submission is, the Board 


should be very cautious in doing anything beyond 
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reaffirming the wisdom of the rules of professional 
conduct, 

Those are my submissions, Mr. Chairman. 
Nine and a half minutes. 

THE CHAIRMAN: I hesitate to ask whether 
you had a dry run to get the timing right? 

MR. EDWARDS: I wasn't going to say 
any chingeuntiiel got here. 

THE CHAIRMAN: Okay. Thank you, Mr. 
Edwards. 

MR. EDWARDS: Thank you, Mr. Chairman. 

THE CHAIRMAN: Dr. Quinney? 

DR QULNNEY.-28aMr es Chatmmanyre. nave 
genuine concerns regarding the submissions of Ms. Cronk 
last night and -- 

THE CHAIRMAN: Can you come to the 
microphone, please. 

DE OUINNEY sseeotire ems Catonrepeat. ee 
have genuine concerns regarding the submissions of Ms. 
Cronk last night and Ms. Murphy this evening. Some of 
them have been clearly identified by Mr. Edwards a few 
brief moments ago. 

Regretfully Mr. Hanna could not attend 
here this evening; however, he will be here tomorrow 


afternoon in order to conduct a cross-examination. a 
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would ask the Board if we could reserve the right to 
make a very brief submission to the Board when Mr. 
Hanna is present? 

THE CHAIRMAN: Very well. 

DR. QUINNEY: Thank you. 

THE CHAIRMAN: Okay, ladies and 
gentlemen, if there is nobody else to hear from 
tonight --— 

MR. CASSIDY: Mr. Chairman, I assume upon 
the completion of Mr. Hanna's remarks -- 

THE CHAIRMAN: You will have a right of 
reply, Mr. Cassidy. 

MREWGASSLIDY = @Glhanksyou-. 

THE CHAIRMAN: And then we will conclude 
the submissions with respect to this issue, and then 
the Board will decide what it will choose to do in this 
matter. Don't expect something the day after, it may 
be a little while. 

Thankryouria@iwWwemwitlleadtournsinti1 26.00 
a.m. tomorrow. 

---Whereupon the hearing adjourned at 7:05 p.m., to be 
reconvened on Wednesday, November 21st 1989, 
commencing at 8:00 a.m. 
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